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No better, no worse - The true aim of restitution 
after contract cancellation

In the case of Mosewicka v McLellan 
(2015/17439) [2026] ZAGPJHC 61 (3 
February 2026), the Gauteng Division 
of the High Court recently considered 
the issue of restitution following the 
cancellation of a property sale agreement. 
The case provides useful guidance 
on how courts approach restoring 
parties to their original positions when 
a contract fails, particularly where the 
property has been damaged and the 
cost of repairs must be determined.

The judgment clarifies that restitution is an 
equitable remedy aimed at fairness. Its purpose 
is to return both parties, as far as possible, 
to the positions they occupied before the 
agreement, without allowing either party to 
gain an unfair benefit. The court’s application 
of this principle to the facts is set out below.

Facts

The dispute arose from a written agreement of sale 
concluded in November 2014, in terms of which 
the plaintiff sold immovable property, together 
with certain movable items, to the defendant for 
approximately R3,518,000. The defendant took 
occupation of the property in August 2014. 

In December 2017, a fire caused damage to 
structures on the property. The sale agreement was 
later terminated, which gave rise to a dispute about 
what each party was required to restore or repay to 
the other. 

In a previous judgment delivered in November 
2023, the High Court declared the sale agreement 
terminated and determined that the defendant 
was entitled to restitution of the total amount of 
R2,154,000 paid by him under the agreement, less 
the fair and reasonable cost of repairing the fire 
damage. In terms of the November 2023 order, 
the adjudication of the quantum of the fair and 
reasonable cost to remedy the fire damage was 
separated from the remaining disputes between the 
parties and postponed indefinitely. However, the 
parties were unable to reach an agreement on this 
amount, and the matter accordingly returned to 
court for determination. This judgment deals with 
that outstanding issue.
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Legal framework

The court reaffirmed the principle of restitutio 
in integrum, which requires that parties be 
restored, as far as reasonably possible, to 
their pre-contractual positions. Importantly, 
restitution does not entitle a party to be placed 
in a better position than before the contract 
was concluded. 

Key principles affirmed by the court included:

•	 Restitution must reflect the actual 
condition of the property at the time the 
purchaser took occupation, meaning costs 
are assessed by reference to what was 
factually built on the site, not what could 
now be built new.

•	 The obligation to make restitution arises 
upon the date on which the underlying 
agreement is cancelled and it is this date 
that determines both what restitution is 
required and the interest that runs on the 
obligation.

•	 The value of the premises is to be assessed 
as they were at the date of occupation by 
the purchaser, taking into account any pre-
existing deterioration or poor workmanship 
and not as a newly built structure.

•	 Courts must avoid overcompensating a party 
and, where the poor condition of a property 
has already been reflected in the assessment of 
individual items, a further general deduction will 
not be permitted as it would amount to a double 
deduction.

Quantification of repair costs

The court conducted a detailed assessment of 
the disputed repair costs. The court reduced 
some claimed expenses, rejected others 
entirely, and partially allowed the remainder. 
The central question was whether the claimed 
repairs accurately reflected the cost of restoring 
the property to its pre-fire condition.

In reaching its decision, the court:

•	 Applied reductions where proposed repairs 
would effectively result in new or upgraded 
structures rather than simple restoration.

•	 Rejected claims where damage was not 
sufficiently proven or where items remained 
usable after the fire.

•	 Accepted value-added tax as a legitimate 
component of the restoration costs.

•	 Rejected a request for a further global deduction 
to account for the overall dilapidated and 
rundown state of the property at occupation. 
The court held that, having applied strict 
and conservative individual assessments at 
the line-item level, a further general deduction 
would amount to a double deduction that would 
unduly prejudice the plaintiff.
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The court ultimately determined the fair and reasonable cost of 
restoring the property to the condition it was in during August 
2014, when the purchaser took occupation of the premises, to be 
R1,355,051.37. 

Set-off and net result 

The defendant had previously paid R2,154,000 under the sale 
agreement and was entitled to restitution of that amount. The 
restoration costs of R1,355,051.37 were set off against the defendant’s 
entitlement.

After deducting the repair costs, the net amount payable by the plaintiff 
to the defendant was R798,948.63. In addition, the court ordered the 
plaintiff to pay interest on this amount at 10% per annum from 31 May 
2018 (being the agreed date of cancellation) to date of final payment 
and the plaintiff was also ordered to pay the defendant’s costs in 
relation to the quantification proceedings.

Conclusion 

Mosewicka is a practical illustration of the “no better, no worse” 
principle of restitution. A party is not entitled, on restoration, to receive 
a newly built structure in place of a dilapidated one; equally legitimate 
restoration costs should not be reduced by a double deduction. 
The case also underscores the importance of recording a property’s 
condition at the date of occupation by the purchaser and confirms 
that the date of cancellation (and not the date of litigation) governs the 
quantification of restitution obligations.  

Natasha Fletcher and Danielle Goldschagg
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