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SCA clarifies forum options for community 
scheme disputes

KENYA

In Parch Properties 72 (Pty) Ltd v 
Summervale Lifestyle Estate Owner’s 
Association and Others (171/2024) [2025] 
ZASCA 155 (17 October 2025) the Supreme 
Court of Appeal (SCA) has clarified that 
disputes involving community schemes 
do not have to be taken exclusively to 
the Community Schemes Ombud Service 
(CSOS) before they can go to court.  

While CSOS remains a cost-effective and accessible 
forum, parties retain the right to approach the 
courts directly (particularly for urgent, complex, 
or precedent-setting matters). This ruling confirms 
the flexibility and strategic choice available 
to homeowners, trustees, bodies corporate, 
homeowners’ associations and developers 
when choosing how to resolve disputes.

The prevailing misconception

A widespread assumption has prevailed in the 
property and sectional title sector that disputes 
relating to the governance of community schemes 
– especially those contemplated in section 39 
of the Community Schemes Ombud Service 
Act 9 of 2011 (CSOS Act) – had to be referred to 
CSOS as a mandatory first step (unless there were 
exceptional circumstances warranting the court 
determining the matter as a forum of first instance).

The SCA’s decisive intervention

The SCA has now decisively dispelled that 
belief, providing legal clarity on forum choice in 
community scheme governance disputes. In its 
judgment, the court reaffirmed the foundational 
principle of South African law that there is a 
strong presumption against the exclusion of 
the High Court’s jurisdiction. Unless legislation 
expressly or by necessary implication removes that 
jurisdiction, the courts remain open to litigants. 
The CSOS Act, the court confirmed, neither 
ousts nor restricts the High Court’s authority. 

CSOS as an option, not an obligation

CSOS was established to provide an accessible, 
efficient and cost-effective mechanism for resolving 
community scheme disputes. However, it was never 
intended to replace the courts entirely. Rather, 
it operates alongside them. Parties are therefore 
entitled to choose the forum best suited to their 
circumstances, taking into account factors such 
as urgency and legal complexity. CSOS remains a 
valuable resource, particularly for straightforward 
disputes where speed and cost-efficiency are 
paramount, but it is not a compulsory gateway.
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Practical implications for stakeholders

The implications of this clarification are far-reaching. 
Trustees, bodies corporate, homeowners’ 
associations and developers are no longer confined 
to a single procedural pathway. Urgent disputes 
can be taken directly to court without delay and 
matters involving constitutional interpretation or 
broader legal principles can be placed before a 
judge without first navigating the CSOS process.

Consider the following practical scenarios:

•	 Urgent interdicts: Where immediate relief is 
required to prevent irreparable harm – such as 
unauthorised construction or imminent financial 
prejudice – parties can now approach the High 
Court directly for urgent relief.

•	 Constitutional challenges: Disputes 
raising questions of constitutional 
validity or interpretation can be brought 
before the courts without the delay 
inherent in administrative processes.

•	 Precedent-setting matters: Where a legal 
principle requires authoritative judicial 
determination that will affect the broader sector, 
parties can elect to litigate in the High Court.

•	 Complex commercial disputes: Multi-
party disputes involving developers, body 
corporates and third-party contractors 
may be better suited to the High Court’s 
case-management procedures.
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Going forward

While the SCA has confirmed that parties may 
choose their forum, this does not mean that CSOS 
should be disregarded. In many cases, it will remain 
the most practical and cost-effective option.

Importantly, courts retain the discretion to make 
adverse costs orders to discourage inappropriate 
resort to the courts in respect of matters that 
could, and more appropriately should, have been 
taken to CSOS (e.g. Coral Island Body Corporate v 
Hoge [2019] ZAWCHC 58, 2019 (5) SA 158  
(WCC 2019 (5) SA 158 (WCC)). 

Legal practitioners and parties should 
engage in careful strategic analysis when 
disputes arise, taking into consideration:

•	 the nature and urgency of the dispute;

•	 the relative costs and timeframes of each forum;

•	 the need for interim relief that 
CSOS cannot provide;

•	 the risk of adverse costs orders if the 
court determines CSOS would have 
been more appropriate; and

•	 whether the dispute raises novel legal 
issues deserving of judicial attention.

Conclusion

In confirming that CSOS is a valuable option, but 
not an exclusive one, the SCA has recalibrated the 
balance between administrative dispute resolution 
and judicial oversight, strengthening access to 
justice in the community schemes sector.

This judgment does not diminish the importance 
of CSOS. Rather, it clarifies its proper role within 
the broader dispute-resolution landscape. 
Community schemes, homeowners and 
developers now have the flexibility to select the 
forum most appropriate to their circumstances, 
ensuring that disputes are resolved efficiently, 
fairly and in accordance with the rule of law.
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