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Understanding the newly proposed flexible EIA framework

South Africa’s environmental impact
assessment (EIA) regime established
under the National Environmental
Management Act 107 of 1998
(NEMA) and the Environmental
Impact Assessment Regulations,
2014 (EIA Regulations), is under
active review following publication,
by the Department of Forestry,
Fisheries and the Environment
(DFFE) of a draft discussion
document dated 22 August 2025
(Draft Discussion Document) on
the possible introduction of a more
flexible, risk-based EIA framework
(Flexible EIA Framework).

Although the DFFE conducted national stakeholder
consultation sessions in March and April 2026 in
relation to the Draft Discussion Document (the
comment window closed on 31 May 2026), this
consultation represents only the first step in a broader
reform process. No draft amendments to NEMA or the
EIA Regulations have been published for comment, and
any legislative changes will be subject to further public
consultation processes.

What is changing?

The proposed reforms would mark a significant
departure from the current EIA regime. Under the
current system, the requirement for, and level of,
environmental assessment is determined by whether

a proposed development triggers a listed activity
contained in one of three listing notices published

in terms of the EIA Reqgulations. The applicable
assessment process (either a basic assessment or

a full scoping and environmental impact reporting
process) is prescribed by the Listing Notice in which
the activity appears, with limited discretion afforded to
the competent authority. Under the proposed Flexible
EIA Framework, the level and type of assessment would
instead be determined by the competent authority on
a case-by-case basis, informed by the nature and scale
of the development, the sensitivity of the receiving
environment and the anticipated significance of
environmental impacts.
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The proposed reforms are informed by
longstanding concerns that the existing system
may, in some instances, impose assessment
requirements that are disproportionate to the
environmental risks presented by a development.
The objective is therefore to ensure that assessment
requirements are better aligned with an individual
development’s environmental risk and context,
while preserving rigorous scrutiny for developments
with potentially significant impacts.

The Draft Discussion Document builds on
recommendations contained in a 2019 report

titled "Evaluation of the Environmental Impact
Assessment System Report” and the 2023 "Report
on the Consideration and Prioritisation of Integrated
Environmental Management Instruments”, both of
which identified the need for a more responsive
and context-specific approach to environmental
assessment. A national EIA task team has now been
established to address implementation of these
recommendations.

The proposed Flexible EIA Framework

The Draft Discussion Document proposes replacing
the current, predominantly activity-based screening
system with a more flexible screening process.
Rather than automatically prescribing a fixed basic
assessment or scoping and environmental impact
reporting process when a listed activity is triggered,
the Flexible EIA Framework would allow the
competent authority to determine the applicable
assessment pathway based on environmental risk
and site-specific circumstances.

Phase 1: Mandatory pre-application phase

The process would commence with a mandatory
pre-application phase, during which the applicant
submits a pre-application form containing
preliminary information regarding the proposed
development (a brief project description) and a
description of the receiving environment. Based on
this information, the competent authority may, at
its discretion, convene a pre-application meeting
to clarify certain issues.

This phase is intended to identify developments
for which alternative environmental management
instruments (such as general norms and standards
or exemption mechanisms) may apply, negating
the need to proceed to the screening phase and

a formal EIA process. This would provide an “early
exit” for developments where the EIA Regulations
do not apply or where an exclusion is applicable.

Phase 2: Screening phase

The screening phase forms the cornerstone of
the proposed Flexible EIA Framework. During
this stage, an applicant would submit a formal
application for environmental authorisation
containing detailed information, including a
detailed project description, description of the
receiving environment (including screening tool
outputs), the policy and strategic spatial context
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(spatial development frameworks, environmental
management frameworks and other relevant
planning instruments), a motivation of need

and desirability, a public participation plan and

a proposed assessment route. Based on this
information, the competent authority would
determine the assessment route to be followed.

No specialist information may be submitted at the
screening stage to motivate for a lesser assessment
route, only existing information on the project
impacts. The competent authority would retain
discretion to amend the assessment route if new
information emerges during the process. Screening
criteria are still to be developed which would

guide the authority’s determination and govern the
exercise of the authority’s discretion at this phase.
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Phase 3: Assessment and review phase

Following screening, the development proceeds
through the assessment route determined by

the competent authority. The Draft Discussion
Document presents three reform options for

the number of “assessment routes”, and further
deliberation is required before a final selection is
made. The key practical differences between the
routes relate to who prepares the assessment,
whether specialist studies are required, and the
resulting implications for project timelines and
cost The description set out below is based on
“Option 1", as detailed in the Draft Discussion
Document, which proposes four assessment routes
and provides the greatest degree of differentiation
from the current EIA framework:

e Route 1 (early exit): The applicant submits a
“statement of insignificant impact’, based solely
on existing information, to the effect that no
significant impacts require further assessment.
This would be the fastest and least costly

pathway, suited to developments with negligible

environmental risk where no meaningful
impacts are anticipated. The applicant (rather
than an appointed environmental assessment
practitioner (EAP)) would be entitled to prepare
the relevant statement.
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Route 2 (known impacts, existing information):
An EAP would prepare a short “environmental
impact statement”, based solely on existing
information, to the effect that all impacts

can be mitigated to low significance. This
route would require appointment of a
reqgistered EAP but avoids the cost and

delay of commissioning specialist studies.

It is suited to developments where the
environmental impacts are well understood,
and established mitigation measures exist.

Route 3 (specialist studies required): An EAP
prepares an environmental impact report
supported by specialist studies, where the
impacts are known but their significance
requires clarification. This route would involve
the commissioning of specialist studies (e.g.
ecological, heritage, noise or visual impact
assessments), which could significantly impact
project timelines and cost.

Route 4 (full scoping and impact assessment):
An EAP prepares a scoping report to identify
the impacts to be assessed, followed by a full
environmental impact report supported by
specialist studies. This is the most intensive
pathway and is analogous to the current full
scoping and environmental impact reporting
process under the existing EIA Regulations.
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What does this mean for stakeholders?

The proposed reforms have the potential to
improve efficiency for both regulators and
industry stakeholders. By introducing early-
exit mechanisms and streamlined assessment
pathways, low-risk developments may be able
to proceed through less onerous and costly
approval processes faster than is currently
possible. This is particularly relevant for smaller-
scale developments or developments in

areas of low environmental sensitivity, where
current assessment requirements may be
disproportionate to the actual environmental
risks involved.

At the same time, the proposed framework
places significantly greater reliance on

administrative discretion than the current system.

Competent authorities would be required

to determine the appropriate assessment
pathway on a case-by-case basis, to specify the
specialist inputs required and the level of public
participation to be conducted, and to adjust as
additional information becomes available.

While this flexibility may enable more context-
sensitive decision-making, it could also create
uncertainty for developers, investors and
environmental practitioners seeking to predict
approval requirements, timelines and project
costs. Until the screening criteria are published
and a track record of consistent decision-making
is established, stakeholders may face difficulty in
assessing requlatory risk for new projects.

The Draft Discussion Document contemplates that
screening decisions (i.e. the determination of which
assessment route to follow) would not be separately
appealable but may form a ground of appeal against
the final environmental authorisation decision.
Whether this is consistent with other legislation
concerning the appealability of administrative
decisions remains to be seen.

Ultimately, the success of this proposed model would
rely on the consistency, transparency and predictability
of screening decisions, as well as the safeguards
implemented to ensure accountability and meaningful
public participation.

Conclusion

The proposed Flexible EIA Framework represents

a significant potential evolution in South Africa’s
environmental assessment and legal framework.
Stakeholders should note, however, that this is the
first phase of a broader reform process. The legislative
amendments required to implement the Flexible EIA
Framework (to both NEMA and the EIA Regulations) will
themselves be subject to further public consultation,
and implementation is unlikely before at least 2027,
based on the indicative timelines set out in the Draft
Discussion Document.

If implemented effectively, these changes could
improve administrative efficiency and reduce
unnecessary regulatory burdens for low-risk
developments. However, achieving these outcomes
will depend on the publication of clear and objective
screening criteria, consistent and transparent
decision-making by competent authorities, adequate
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institutional capacity, appropriate transitional
provisions for developments already in the

approval pipeline, and alignment with other
regulatory frameworks (including the various
specific environmental management acts, the
National Water Act 36 of 1998, and the Mineral and
Petroleum Resources Development Act 28 of 2002).

Stakeholders across all sectors should closely
monitor developments and consider engaging
with future commenting opportunities as draft
legislation is published.

James Ross, Alysa Bunting and
Emily Raubenheimer




OUR TEAM

Allan Reid

Executive Consultant:
Corporate & Commercial
T +27 (0)11 562 1222

E allan.reid@cdhlegal.com

Patrick Kauta

Managing Partner | Namibia

T +264 833730 100

M +264 811 447 777

E patrick.kauta@cdhlegal.com

Alistair Young

Director:

Corporate & Commercial

T +27 (0)11 562 1258

E alistairyoung@cdhlegal.com

For more information about our Environmental Law practice and services in South Africa, Kenya and Namibia, please contact:

Alecia Pienaar

Counsel:

Environmental Law

M +27 (0)82 863 6279

E alecia.pienaar@cdhlegal.com

James Ross

Director:

Corporate & Commercial

T +27 (0)21 481 6424

E james.ross@cdhlegal.com

Lauriene Maingi
Associate | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E lauriene.maingi@cdhlegal.com



BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways
of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr will
accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 481 6388 E ctn@cdhlegal.com

NAIROBI

Merchant Square, 3™ floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731086 649 | +254 204 409 918 | +254 710 560 114

E cdhkenya@cdhlegal.com

ONGWEDIVA
Shop No. 94, Oshana Mall, Ongwediva, Namibia
T +264 (0) 81 287 8330 E cdhnamibia@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com

WINDHOEK

2" Floor, 4@Steps - East Tower, Hilltop Estate, Kleine Kuppe, Windhoek.
PO Box 97115, Maerua Mall, Windhoek, Namibia, 10020

T +264 833730 100 E cdhnamibia@cdhlegal.com

©2026 15995/JUL

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com



https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/
https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor

	Button 45: 
	Button 46: 
	Button 47: 
	Button 48: 
	Button 49: 
	Button 50: 


