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Employment Law and Immigration Law

Labour Court confirms high threshold
for the review of CCMA awards

In the recent decision of Erarite

(Pty) Ltd t/a Khayelitsha Superspar v
Commission for Conciliation Mediation
and Arbitration and Others (C424/2022)
[2026] ZALCCT 53 (23 March 2026), the
Labour Court considered whether a
foreign national employee'’s dismissal for
posting allegedly provocative and harmful
content was unfair in circumstances where
employees, particularly foreign nationals,
had been specifically instructed to avoid
inflaming tensions.

Facts

Gogo was a Zimbabwean national employed as a
bakery manager at Khayelitsha SuperSpar, which is part
of the Erarite Group (Erarite). On 24 June 2022, Gogo
posted a Bible verse on his personal WhatsApp status
and on the management group’s WhatsApp status.
The verse quoted purported to suggest that foreigners
were gaining power over local residents.

Gogo's statuses were posted subsequent to the
commencement of a xenophobic Facebook campaign,
naming 23 foreign nationals employed by the store
where he worked, which called for protest action on
16 June 2022 to “shut down" the store. In response

to the campaign, Erarite, among others, met with its
foreign national employees, specifically requesting
that they not exacerbate the situation while it was
being investigated.

Tensions in the store were extremely high, which led
to Erarite requesting assistance from the South African
Police Service ahead of the planned “shut down”

due to concerns over safety. Following the Facebook
campaign, the Department of Employment and Labour
(DEL) and Department of Home Affairs (DHA) had also
started scrutinising the store’s records, specifically the
work visas of its foreign national employees.

Employees involved in the Facebook campaign were
either dismissed or transferred to other stores. As for
Gogo, he explained that his management WhatsApp
group status post was a mistake, blaming his phone
for freezing occasionally. Gogo apologised for his
post on the management WhatsApp group, which
had been removed within 12 minutes. However, Gogo
defended his personal WhatsApp status. Ultimately,
Gogo was called to a disciplinary hearing, found guilty
of misconduct and dismissed. Subsequent to his
dismissal, Gogo referred an unfair dismissal dispute

to the Commission for Conciliation, Mediation and
Arbitration (CCMA), challenging only the substantive
fairness of his dismissal.
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During the arbitration proceedings, and while
Gogo admitted his wrongdoing, he argued that
a final written warning would have sufficed.

The arbitrating commissioner found that Gogo
had indeed committed misconduct and that his
post was deliberate and ill-judged. However, the
commissioner concluded that Gogo's dismissal
was too harsh, particularly given that:

e the post did not amount to hate speech;

e itdid not threaten or incite violence against
local residents; and

e it was not comparable in severity to the
Facebook campaign, which moved beyond
speech and towards incitement.

Ultimately, the commissioner held that a final
written warning would have been an appropriate
sanction. As Gogo did not seek reinstatement, he
was awarded compensation equivalent to three
months’ remuneration.

Applicable law

e Unfair dismissals and the review of arbitration
awards are governed by the Labour Relations
Act 66 of 1995.

o The status of foreigners within South Africa’s
borders is regulated by the Immigration Act 13
of 2002 (Immigration Act).
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Application of the law to the facts
The employer’s grounds of review were that:

o the commissioner failed to appreciate the gravity
of xenophobia and the broader social context;

e the commissioner misunderstood the impact
of Gogo’s conduct on the trust relationship,
operational stability and workplace safety; and

o dismissal was a justified operational response
given the sensitivity of the situation and Gogo's
managerial position.

The Labour Court found that the commissioner
properly understood the employer’s case and the
nature of the misconduct. There were no material
disputes of fact requiring resolution, and no
indication that relevant evidence was ignored or
irrelevant considerations relied upon.

The Labour Court further noted that while the
commissioner accepted that Gogo had intentionally
posted the WhatsApp status and exercised poor
judgement, he was entitled to distinguish such
conduct from that of the Facebook campaign. This
distinction, the Labour Court held, fell within the
range of reasonable conclusions.

The Labour Court further rejected the employer’s
attempt, on review, to characterise the conduct as
equivalent to racism or gender-based violence. This
was because a case for racism or gender-based
violence had not been advanced at arbitration,

and the parties are confined on review to the case
presented before the commissioner at the CCMA.



Employment Law and Immigration Law

With reference to various authorities, the Labour
Court emphasised that commissioners do not defer
to the employer’s choice of sanction as their task is
to determine whether a dismissal was fair, based on a
value judgement.

Finally, the Labour Court stressed that, on review,

the question it needed to answer was whether the
commissioner’s decision fell outside the bounds of
reasonableness. On the facts, before the Labour
Court it did not and as a result, the review application
was dismissed.

Key takeaways

e This judgment reinforces the importance of
carefully calibrating disciplinary sanctions,
particularly in cases involving hate speech, social
media and broader societal tensions. However,
even in highly volatile and sensitive environments,
dismissal will not automatically be justified for social
media-related misconduct.

* Employers cannot expand on or reframe their
case on review and commissioners are entitled
to substitute dismissal with progressive discipline
if fairness so requires. The Labour Court will not
interfere with a commissioner’s decision on review
simply because it may have taken a different view of
the misconduct. Ultimately, the reasonableness of a
commissioner’s award is the determining factor.

e From an immigration compliance perspective, this
matter also highlights the ongoing blitz inspections
conducted by the DEL and DHA when allegations
or disputes arise relating to the employment of
foreign nationals. During these inspections, the
DEL, and the DHA may request documentation
relating to the employment and immigration
status of foreign nationals in order to ensure an
employer’s compliance with the Immigration Act.
While the inspection in this case was brought on
by the Facebook campaign, it is not uncommon
for the DHA or DEL to conduct random workplace
inspections to test compliance. With this in mind,
employers should ensure that:

e they continuously monitor the status of their
foreign employees and whether they can
continue to be employed based on the expiry of
their work visas or permits;

» all foreign national employees have valid
documentation authorising them to work in
South Africa, including a work visa or permit
and passport authorising their presence in
South Africa;

e all supporting documents (permits,
passports, skills development plans, etc.) are
readily available;

» employment records are organised and
compliant with DEL requirements; and

e they can act quickly in response to any requests
for documents by the DHA or DEL.

Lee Masuku and Taryn York
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