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High Court finds that delay alone does not justify 
dismissal of a claim

Applications to dismiss claims for want of 
prosecution generally involve three related 
considerations: the extent of the delay, 
whether it is satisfactorily explained, and 
the prejudice it causes the opposing party. 
These factors are not applied mechanically. 
In Primall Media (Pty) Ltd v iPoint 
Marketing CC and Others (7236/2013) 
[2026] ZAGPJHC 435 (22 April 2026), the 
court emphasised that the ultimate enquiry 
is whether, in all the circumstances, it 
would be unfair or unjust to allow the 
matter to proceed. 

Once the main proceedings had become moot, 
iPoint Marketing’s (iPoint) counterclaim remained 
the sole issue in dispute. In response to the 
protracted litigation, Primall Media (Primall) applied 
to dismiss the counterclaim for want of prosecution, 
arguing that iPoint had failed to pursue it diligently. 
The court accepted that the delay was substantial, 
particularly as the counterclaim had been pending 
for more than a decade, and described the litigation 
as “slow, uneven and often unsatisfactory”. However, 
it emphasised that delay alone does not justify 
dismissal. The critical question is whether the delay 
demonstrates a failure to prosecute the matter.

The court’s findings

The court found that the counterclaim continued 
to progress through amendments, discovery, 
case-management processes and settlement 
engagements. Although progress was slow, 
there was no indication that the claim had been 
abandoned. The court therefore dismissed Primall’s 
application. The judgment confirms that, even 
where a counterclaim has been pending for an 
extensive period, significant delay is not, without 
more, decisive.

Regarding the explanation for the delay, the 
court accepted that some periods of inactivity 
were inadequately explained and reiterated that 
settlement negotiations do not suspend a litigant’s 
duty to prosecute its case diligently. At the same 
time, it held that an unsatisfactory explanation does 
not, alone, justify dismissal. Rather, the explanation 
forms part of a broader inquiry into whether the 
conduct amounts to an abuse of process or has 
rendered it unjust for the litigation to continue. The 
case therefore illustrates that courts assess delay 
contextually rather than treating the absence of a 
complete explanation as determinative.
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Prejudice was central to the court’s reasoning. 
Primall argued that the passage of time had 
resulted in unavailable witnesses, faded memories 
and lost physical evidence. The court accepted 
that this caused real prejudice and made some 
aspects of the counterclaim more difficult to 
defend, but emphasised that the decisive question 
is whether the prejudice is so severe that a fair 
trial is no longer possible. Adopting a granular, 
issue-specific approach, the court distinguished 
between different aspects of the counterclaim and 
held that prejudice affecting some issues did not 
justify dismissing the claim in its entirety. Although 
the delay had weakened parts of the case, other 
issues remained capable of proper adjudication. 
The threshold for dismissal was therefore not 
met, underscoring that dismissal will generally be 
justified only where the proceedings as a whole 
can no longer be fairly adjudicated.

Lastly, the court also considered the conduct of 
the party seeking dismissal. While reaffirming that 
the primary responsibility for prosecuting a claim 
rests with the claimant, it noted that the opposing 
party had not fully used the available procedural 
mechanisms to bring the matter to finality. This was 
a relevant factor in the overall fairness assessment.

Taken together, the judgment confirms that 
dismissal for want of prosecution remains an 
exceptional remedy. Even substantial delay, 
an inadequate explanation and demonstrable 
prejudice will not necessarily justify dismissal. 
The decisive enquiry is whether, viewed 
holistically, the delay has resulted in such serious 
unfairness or prejudice that allowing the matter 
to proceed would be contrary to the interests 
of justice.

Eugene Bester and Jessica Holmes
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Substance over form, reaffirmed by the SCA 

On 24 June 2026, the Supreme Court 
of Appeal (SCA) handed down judgment 
in the case of The Profit Hub (Pty) Ltd v 
Zuwon Consultants (Pty) Ltd and Another 
(445/2025) [2026] ZASCA 88, reaffirming 
the established commercial law principle 
that, in determining whether an agreement 
falls within a particular category of 
credit agreement as contemplated in the 
National Credit Act 34 of 2005 (NCA), the 
court must consider the substance and 
true nature of the agreement rather than 
the terminology or label assigned to it.

Although the case concerned the application 
of section 8(3)(a) of the NCA, its significance 
extends well beyond the financing industry. The 
judgment provides important guidance on how 
courts approach the interpretation of commercial 
agreements and serves as a reminder that 
businesses cannot rely on contractual terminology 
alone to determine the legal consequences of 
a transaction.

Background 

The Profit Hub advanced funds to Zuwon 
Consultants (Zuwon) under two agreements 
which it styled as “discounting agreements”. When 
Zuwon defaulted on its obligations in terms of the 
agreements, The Profit Hub instituted proceedings 
in the High Court to recover the outstanding debt.

Although the application was unopposed, the 
High Court raised the question of whether the 
agreements complied with the NCA. It ultimately 
held that the agreements were lending agreements 
falling within the scope of section 8(3)(a) of the NCA 
and dismissed the application on the basis of The 
Profit Hub not having alleged compliance with the 
NCA. The Profit Hub lodged an appeal against the 
finding of the High Court.

The court’s findings

There were three issues before the SCA. First, 
whether the agreements, properly interpreted, 
fell within the remit of the NCA as credit 
agreements. Second, even if the agreements are 
credit agreements, is the application of the NCA 
nevertheless excluded and third, if the NCA applied, 
should the High Cout have granted a different 
remedy rather than dismissing the application.
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Having examined the rights and obligations created 
by the agreements, the SCA held that, taken 
together, the provisions of the agreements indicated 
that the true relationship between The Profit Hub 
and Zuwon was a money lending transaction 
between a lender and borrower. Accordingly, the 
SCA concluded that the transactions were, in 
substance, loan agreements rather than discounting 
transactions, as the High Court correctly concluded. 
The SCA accordingly considered the legal character 
of the transaction by its practical operation rather 
than its description.

This approach made it clear that contractual 
interpretation should not be confined to the 
wording of an agreement in isolation. Instead, 
courts will consider the language of the contract 
together with its context, purpose and commercial 
effect to determine the parties’ true legal intention, 
irrespective of what title or label is assigned. 

Having found that the agreements were, in 
substance, loans, the SCA also considered whether 
the agreements constituted “credit facilities” as 
contemplated in section 8(3)(a) of the NCA. It held 
that they did not. The decision was not unanimous, 
but the majority of the judges held that a credit 
facility contemplates an ongoing arrangement 
under which a borrower may determine, from 
time to time, the amount of credit to be utilised. 
The agreements before the court involved fixed 
advances, with fixed repayment obligations and 
therefore fell outside that definition.

One judge delivered a concurring judgment, 
agreeing with the outcome of the appeal, the 
characterisation of the agreements as loans, and 
the final order. However, she departed from the 
majority on a single issue, namely whether the 
agreements constituted a credit facility in terms of 
section 8(3)(a) of the NCA. Despite this difference 
in reasoning, she concurred with the result because 
the NCA did not apply by virtue of sections 4(1)(a) 
and 4(1)(b). Accordingly, even on her interpretation 
that the agreements qualified as credit facilities, 
the NCA remained inapplicable, and The Profit Hub 
was therefore entitled to judgment.

Implications

This judgment reinforces the principle that courts 
will determine the legal nature of an agreement by 
examining its substance and practical operation, 
rather than the terminology employed by the 
parties. It further clarifies that not every agreement 
involving the advance of money and deferred 
repayment constitutes a credit facility for the 
purposes of the NCA.

The decision contributes to the growing body of 
jurisprudence endorsing a commercially realistic 
approach to contractual interpretation, whereby 
the legal rights and obligations created by an 
agreement take precedence over its form or 
the terminology used to describe it. It provides 
clearer guidance for the structuring of commercial 
transactions and enhances legal certainty regarding 
the manner in which similar funding arrangements 
are likely to be characterised when their legal 
nature is placed in issue.
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Conclusion

While the SCA ultimately upheld the appeal and 
set aside the High Court’s order granting judgment 
in favour of The Profit Hub, the judgment serves 
as an important reminder for businesses and the 
financial industry. Enforceability ultimately turns on 
substance rather than form, and agreements that 
are poorly aligned or imprecisely constructed may 
still be recharacterized by a court, irrespective of 
how they are framed.

Eugene Bester, Serisha Hariram  
and Lavious Sedibane
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