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(SOUTH AFRICA)

SCA confirms the position on reconsideration
applications in the appeal process

In the recent case of Hi-Q Automotive
(Pty) Ltd v Erga Investments (Pty) Ltd and
Another (935/2024) [2026] ZASCA 31, the
Supreme Court of Appeal (SCA) provided
much needed clarity on the long-standing
debate concerning the procedural and
substantive consequences of invoking a
reconsideration under section 17(2)(f) of
the Superior Courts Act 10 of 2013 (Act).

At its core, this case addressed whether the
lodging of a reconsideration application affects
the execution of a judgment, and how conflicting
High Court approaches, particularly in the Gauteng
Division, Johannesburg and the KwaZulu-Natal
Division, Pietermaritzburg, ought to be reconciled.

Statutory framework

Of prime importance in this case is the provisions
of both section 17(2)(f) (in particular, the proviso
thereto) and section 18(1) of the Act.

Section 17(2)(f) of the Act stipulates that the decision
of the majority of judges considering an application
referred to in section 17(2)(b) (an application
brought if leave to appeal is refused by a judge or
judges), to grant or refuse the application, shall be
final, provided that the President of the SCA may,

in exceptional circumstances, whether of his or

her own accord or on application filed, refer the
decision to the same court for reconsideration and,
if necessary, variation.

Section 18(1) of the Act stipulates that subject to
subsections (2) and (3), and unless the court under
exceptional circumstances orders otherwise, the
operation and execution of a decision which is the
subject of an application for leave to appeal or of
an appeal, is suspended pending the decision of the
application or appeal.

When considering the contents of both

section 17(2)(f) and section 18(1) of the Act, it is
unclear whether the lodging of a reconsideration
application affects the execution of a judgment.
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The competing High Court approaches

The Gauteng Division adopted the view that a
reconsideration application under the proviso to
section 17(2)(f) does form part of the appeal process
and therefore has the effect of suspending the
operation and execution of a decision sought to be
taken on appeal. According to this viewpoint, section
18(1) brings the operation and execution of a court
decision that is the subject matter of an application
for reconsideration in terms of the proviso to

section 17(2)(f) to a temporary pause. In support of
this interpretation, the Gauteng Division relied on
prior cases as authority for the proposition that an
application under the proviso to section 17(2)(f) forms
part of the appeal process.

The KwaZulu-Natal Division adopted a different
approach, and held that an application under the
proviso to section 17(2)(f) does not form part of the
appeal process and consequently, does not trigger
automatic suspension as envisaged in section 18(1)
of the Act, as a result of an appeal or an application
for leave to appeal that is still pending. According

to this view, under section 18(1), the operation and
execution of an order would be suspended only if
the court orders otherwise. In other words, the order
would not be suspended merely on the bringing of
an application to suspend such order. To attain the
suspension of the order, there must be an order from

the court. Similarly, the court held, with respect to
the proviso in section 17(2)(f), an application for a
reconsideration of an unsuccessful petition to the
SCA for leave to appeal, would of itself, not suspend
the operation of the order. The President of the SCA
would have to rule on the matter and until such
ruling is made, and even if the proviso to section
17(2)(f) contemplated a suspension of the order, the
order would not be suspended until a favourable
decision to the applicant is pronounced on the
reconsideration of the petition.

The SCA's resolution of the conflict
The SCA preferred the Gauteng Division's approach.

The SCA stressed that at a practical level, although
an application for reconsideration in terms of the
proviso to section 17(2)(f) is not explicitly mentioned
in section 18(1) of the Act, such application is
nevertheless, on a contextual and purposive
interpretation of section 18(1) read with the proviso
to section 17(2)(f), also encompassed by section
18(1) because, after all, it is an integral part of the
appeal process.

The SCA noted that it was fortified in this view by the
very fact that the proviso itself explicitly empowers
the President to ‘refer the decision to the court

for reconsideration and, if necessary, variation’,

and in the context of section 17(2)(f), the decision
concerned is the one referred to in paragraph (b)
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which pertains to an application for leave to appeal
previously refused by the High Court under section
17(2)(a) of the Act. Thus, having regard to the overall
framework of the Act and the overarching scheme

of section 17, read holistically, an application for
reconsideration, which is, in pursuit of a litigant's
quest to have a section 17(2)(b) decision reconsidered
(and, if necessary, varied) falls within the purview of
section 18(1) of the Act.

The SCA disapproved the KwaZulu-Natal Division's
line of authority, finding it inconsistent with both the
text and structure of the Act.

Significance of the judgment

This decision is significant for several reasons. The
decision provides doctrinal clarity. It clarifies the
position regarding reconsideration applications in
terms of section 17(2)(f). It provides harmonisation
of High Court judgments. By endorsing the
approach of the Gauteng Division and rejecting

the KwaZulu-Natal Division's approach, the SCA
resolved a developing split in High Court authority.
The decision also has practical implications. Litigants
must now be alert to the following: reconsideration
applications offer protection against execution,

but it would be incumbent on an applicant for
reconsideration to satisfy the stringent requirements
stipulated by the proviso.

Conclusion

The Hi-Q Automotive case provides a clear and
authoritative statement on the limits of section
17(2)(f) of the Act. By rejecting the interpretation
adopted in the KwaZulu-Natal Division and
confirming the approach by the Gauteng Division,
the court has ensured certainty in the law relating
to suspension of execution. This is an outcome
that promotes both procedural clarity and the
finality of judgments.

Eugene Bester, Serisha Hariram and Mapule Shai
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