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Your expert report is worthless – 
unless you do these things first

In Griebenouw v Minister of Labour and 
Others (7114/2019) [2026] ZAWCHC 316 
(17 June 2026), the High Court delivered 
a sharp reminder to litigants: attaching 
an expert report to an affidavit is not the 
same as placing evidence before a court.

Griebenouw sought confirmation of a rule nisi 
– a provisional court order – in a dispute about 
the percentage of his disability pension and 
the compensation payable to him under the 
Compensation for Occupational Injuries and 
Diseases Act 130 of 1993 (COIDA).

To prove the amounts he said were owed, 
Griebenouw attached an actuarial report, prepared 
by Wim Loots of WL Actuarial Consulting, to his 
supplementary founding affidavit and asked the 
court to treat its contents as evidence in support of 
the relief he sought.

The respondents objected on three grounds:

1.	 The report was annexed to the affidavit without 
a confirmatory affidavit from its author. Its 
contents were therefore not placed before the 
court under oath, as required by Rule 6(1) of the 
Uniform Rules of Court.

2.	 The applicant gave no notice of his intention 
to rely on expert evidence, as required by 
Rule 36(9)(a) of the Uniform Rules. He also did not 
seek the leave of the court or the consent of the 
other parties.

3.	 The calculations in the report were at odds 
with COIDA. The report used a 2023 salary 
scale, whereas section 63 of COIDA requires 
compensation to be calculated at the rate of 
remuneration at the time of the accident – in 
this case, 1998. The report also claimed a lump 
sum for future compensation, to which the 
applicant was not entitled, and sought increased 
compensation without following the process 
required by section 56 of COIDA.

The court sided with the respondents. 

On Rule 6(1), the court was unequivocal: in motion 
proceedings, affidavits serve as both pleadings and 
evidence. A party cannot discharge its evidential 
burden by annexing a report from someone else. 
The expert must depose to their own affidavit 
– confirming their qualifications, the facts they 
considered, the reasoning they followed and the 
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conclusions they reached. Compounding this, the 
applicant himself did not state in his affidavit that he 
believed the contents of the report to be true, nor did 
he provide any grounds for such belief.

On Rule 36(9)(a), the court noted that the expert 
opinion was disputed and not capable of easy 
verification. By failing to give notice and properly 
disclose the expert’s opinion, the applicant denied 
the respondents any meaningful opportunity to 
consider, interrogate and challenge it; fundamentally 
undermining the fairness of the proceedings.

The court also found that neither the applicant nor 
Loots claimed, under oath, that Loots possessed the 
knowledge or expertise to express an opinion on the 
matters in issue. A bare reference to his Fellowship of 
the Actuarial Society of South Africa was not enough. 
Without sworn evidence of expertise, the court 
could not assess, let alone accept, the cogency of 
his conclusions.

The result was inevitable. Without a confirmatory 
affidavit, the report contained no sworn evidence 
of the underlying data, methodology or reasoning. 
The court found it to be inadmissible hearsay, 
argumentative matter with no evidential content, and 
of no probative value. Once excluded, the applicant 
was left without the evidence needed to prove his 
claim, and the rule nisi was discharged.

The takeaway for practitioners is clear. If you 
intend to rely on expert evidence in motion 
proceedings, a report that is merely attached 
to an affidavit, however detailed or technically 
sophisticated, is not evidence. Courts will not do 
the work of establishing admissibility for you. 

Eugene Bester, Gavriel Bender  
and Jessica Holmes

SOUTH AFRICADispute Resolution



Rishaban Moodley
Practice Head & Director:
Dispute Resolution
Sector Head: 
Gambling & Regulatory Compliance
T	 +27 (0)11 562 1666
E	 rishaban.moodley@cdhlegal.com 

Tim Fletcher
Chairperson 
Chief Risk Officer
Director: Dispute Resolution
T	 +27 (0)11 562 1061
E	 tim.fletcher@cdhlegal.com

Patrick Kauta
Managing Partner | Namibia
T	 +264 833 730 100
M	+264 811 447 777
E	 patrick.kauta@cdhlegal.com

Imraan Abdullah
Director:
Dispute Resolution
T	 +27 (0)11 562 1177
E	 imraan.abdullah@cdhlegal.com

Timothy Baker
Director:
Dispute Resolution
T	 +27 (0)21 481 6308
E	 timothy.baker@cdhlegal.com

Eugene Bester 
Director:
Dispute Resolution
T	 +27 (0)11 562 1173
E	 eugene.bester@cdhlegal.com

Neha Dhana 
Director:
Dispute Resolution
T	 +27 (0)11 562 1267
E	 neha.dhana@cdhlegal.com

Denise Durand 
Director:
Dispute Resolution
T	 +27 (0)11 562 1835
E	 denise.durand@cdhlegal.com

Claudette Dutilleux
Director:
Dispute Resolution
T +27 (0)11 562 1073
E  claudette.dutilleux@cdhlegal.com

Jackwell Feris
Sector Head:
Industrials, Manufacturing & Trade
Director: Dispute Resolution
T	 +27 (0)11 562 1825
E	 jackwell.feris@cdhlegal.com

Nastascha Harduth
Sector Head: Corporate Debt,  
Turnaround & Restructuring  
Director: Dispute Resolution
T	 +27 (0)11 562 1453
E	 n.harduth@cdhlegal.com

Anja Hofmeyr
Director:
Dispute Resolution
T	 +27 (0)11 562 1129
E	 anja.hofmeyr@cdhlegal.com

Annemari Krugel
Director:
Dispute Resolution
T	 +27 (0)11 562 1709
E	 annemari.krugel@cdhlegal.com

Mercy Kuzeeko
Director:
Dispute Resolution
T	 +26 (4)83 373 0100
E	 mercy.kuzeeko@cdhlegal.com

Corné Lewis
Director:
Dispute Resolution
T	 +27 (0)11 562 1042
E	 corne.lewis@cdhlegal.com

Nomlayo Mabhena-Mlilo 
Director:
Dispute Resolution
T	 +27 (0)11 562 1743
E	 nomlayo.mabhena@cdhlegal.com

Sentebale Makara
Director:
Dispute Resolution
T	 +27 (0)11 562 1181
E	 sentebale.makara@cdhlegal.com

Vincent Manko
Director:
Dispute Resolution
T	 +27 (0)11 562 1660
E	 vincent.manko@cdhlegal.com

Khaya Mantengu
Director:
Dispute Resolution
T	 +27 (0)11 562 1312
E	 khaya.mantengu@cdhlegal.com

Richard Marcus
Director:
Dispute Resolution
T	 +27 (0)21 481 6396
E	 richard.marcus@cdhlegal.com

Lebogang Makwela
Director: 
Dispute Resolution 
T	 +27 (0)11 562 1057
E	 lebogang.makwela@cdhlegal.com

Burton Meyer
Director:
Dispute Resolution
T	 +27 (0)11 562 1056
E	 burton.meyer@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 710 560 114 
E	 desmond.odhiambo@cdhlegal.com

Lucinde Rhoodie
Director:
Dispute Resolution
T	 +27 (0)21 405 6080
E	 lucinde.rhoodie@cdhlegal.com

Clive Rumsey
Sector Head: Construction & Engineering
Director: Dispute Resolution
T	 +27 (0)11 562 1924
E	 clive.rumsey@cdhlegal.com

Belinda Scriba
Director:
Dispute Resolution
T	 +27 (0)21 405 6139
E	 belinda.scriba@cdhlegal.com

Tim Smit
Sector Head:
Consumer Goods, Services & Retail
Director: Dispute Resolution
T	 +27 (0)11 562 1085
E	 tim.smit@cdhlegal.com

Joe Whittle 
Director:
Dispute Resolution
T	 +27 (0)11 562 1138
E	 joe.whittle@cdhlegal.com

Rimo Benjamin
Forensic Practitioner:
Dispute Resolution
T	 +27 (0)11 562 1716
E	 rimo.benjamin@cdhlegal.com

Randhir Singh
Forensic Practitioner:
Dispute Resolution
T	 +27 (0)11 562 1704
E 	randhir.singh@cdhlegal.com

For more information about our Dispute Resolution practice and services in South Africa, Kenya and Namibia, please contact:

OUR TEAM



CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek 

ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. 

Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr 

will accept no responsibility for any actions taken or not taken on the basis of this publication. 

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.  

Dx 154 Randburg and Dx 42 Johannesburg.

T	 +27 (0)11 562 1000	 F	 +27 (0)11 562 1111		 E		 jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T	 +27 (0)21 481 6300	 F	 +27 (0)21 481 6388		E	ctn@cdhlegal.com

NAIROBI
Merchant Square, 3rd floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.

T	 +254 731 086 649 | +254 204 409 918 | +254 710 560 114

E	 cdhkenya@cdhlegal.com

ONGWEDIVA
Shop No. 94, Oshana Mall, Ongwediva, Namibia

T	 +264 (0) 81 287 8330	 E	 cdhnamibia@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.

T	 +27 (0)21 481 6400	 E	 cdhstellenbosch@cdhlegal.com

WINDHOEK
2nd Floor, 4@Steps - East Tower, Hilltop Estate, Kleine Kuppe, Windhoek.

PO Box 97115, Maerua Mall, Windhoek, Namibia, 10020

T +264 833 730 100	 E cdhnamibia@cdhlegal.com

©2026 15975/JUNE

https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/
https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor

	Button 63: 
	Button 64: 
	Button 65: 
	Button 66: 
	Button 67: 
	Button 68: 


