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You can pierce the corporate veil, but you can’t skip 
liquidation process

The Constitutional Court in Centaur Mining 
South Africa (Pty) Ltd v Moodliar N.O. and 
Others [2026] ZACC 20 provides important 
clarity on the scope of section 20(9) of the 
Companies Act 71 of 2008 (Companies Act) 
and the circumstances in which an order 
may be rescinded under Rule 42(1)(a) of the 
Uniform Rules of Court, including whether:

•	 an order granted in the absence of an 
affected party may be rescinded as having 
been erroneously sought or granted; and

•	 section 20(9)(b) permits a court to 
liquidate a company as part of corporate 
veil-piercing relief.

The judgment is an important development in 
South African company law, insolvency law and civil 
procedure. It confirms both the breadth and the limits 
of section 20(9) in that while a court may disregard 
separate juristic personality and relocate rights, 
obligations and liabilities where there has been an 
unconscionable abuse of corporate personality, that 
power does not justify relief that is unnecessary or 
inappropriate to give effect to the declaration – in 
this instance, liquidating companies in the absence of 
separate liquidation applications being launched against 

such companies. Furthermore, the judgment 
also confirms that orders granted in the absence 
of affected parties, and in procedurally irregular 
circumstances, may be vulnerable to rescission.

The facts

As an episode within the State Capture saga, 
this case arose from the financial collapse of the 
Trillian group and the subsequent efforts by the 
liquidators of Trillian Management Consulting (Pty) 
Ltd (TMC) to obtain relief under section 20(9) of 
the Companies Act against several related Trillian 
entities (subject companies).

Investigations by the South African Revenue 
Service (SARS) and a forensic auditor revealed 
that substantial sums, including approximately 
R595 million paid by Eskom to TMC, were 
channelled through a network of the subject 
companies, some of which performed no 
legitimate business. The evidence showed that 
the subject companies’ affairs were extensively 
intermingled, that funds moved freely between 
them, and that fictitious invoices were used to 
disguise the source and destination of the money. 
On this evidence, the liquidators contended that 
the subject companies had been used in a manner 
constituting an unconscionable abuse of their 
separate juristic personalities.
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The High Court agreed and granted a provisional 
order, later made final, which effectively:

•	 deemed the subject companies not to be 
separate juristic persons in respect of their rights, 
obligations and liabilities;

•	 collapsed those companies into TMC, which was 
already in liquidation; and

•	 treated the subject companies as part of a 
consolidated winding-up process from the date 
on which TMC was placed in liquidation.

One of the subject companies’ creditors, Centaur 
Mining South Africa (Pty) Ltd (CMSA), was not cited 
in the section 20(9) proceedings. It only became 
aware of the order after the liquidators instituted 
action against it under the Insolvency Act 24 of 1936 
to recover alleged voidable dispositions arising 
from loan agreements CMSA concluded with 
Trillian Shared Services (Pty) Ltd and Trillian 
Financial Advisory (Pty) Ltd. CMSA then launched a 
rescission application, contending that by collapsing 
multiple companies into one liquidated entity, 
the section 20(9) order had materially altered its 
contractual and litigation positions.

CMSA’s arguments

CMSA argued that it had standing to seek rescission 
because the High Court’s order directly prejudiced 
it. It said the order impaired its contractual rights 
against specific counterparties and exposed it to 
claims by TMC’s liquidators that would not otherwise 
have arisen in the same way.

Relying on Rule 42(1)(a), CMSA argued that the order 
was granted in its absence and was erroneously sought 
or granted because the High Court gave relief it was 
not competent to grant in those proceedings. CMSA 
also contended that the process was irregular because 
the statutory requirements for winding-up relief had 
not been followed in respect of the subject companies.

On section 20(9), CMSA argued that the provision 
allows a court to disregard separate juristic personality 
and reallocate rights, obligations and liabilities, but not 
to liquidate a company. According to CMSA, liquidation 
is governed by separate statutory procedures that had 
not been invoked for the subject companies.

The liquidators’ arguments

The liquidators argued that the High Court had not 
in fact liquidated the subject companies. Rather, 
the order recognised that they were never truly 
separate from TMC and that their rights, obligations 
and liabilities should be treated as part of TMC 
in liquidation.

In the alternative, the liquidators argued that 
section 20(9)(b) empowers a court to make “any 
further order” needed to give effect to a declaration 
under section 20(9)(a), and that this wording was broad 
enough to permit liquidation-type relief.

They also argued that rescission was unavailable 
because the order was not erroneously granted, 
CMSA’s challenge was effectively an appeal, and the 
winding-up process was already too far advanced 
to undo.
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The Constitutional Court’s reasoning

The order was rescindable under Rule 42(1)(a)

The Constitutional Court held that CMSA had a 
current, direct and substantial legal interest in the 
section 20(9) order. The order affected CMSA’s ability 
to enforce rights arising from its loan agreements and 
exposed it to claims by TMC’s liquidators. 

As CMSA had not been cited and was unaware of the 
section 20(9) proceedings, the order was granted in 
its absence. Furthermore, while the order in effect 
liquidated the subject companies, it did not comply 
with the numerous procedural requirements specified 
in terms of section 346(4A) of the Companies Act 61 
of 1973 (1973 Companies Act), specifically that a copy 
of a liquidation application must be furnished to:

•	 every registered trade union;

•	 employees of the relevant companies; and

•	 SARS.

Consequently, the Constitutional Court held that 
Rule 42(1)(a) was available because the order 
had been erroneously sought and granted in 
circumstances involving procedural irregularities, 
including non-compliance with statutory 
requirements applicable to winding-up relief. In such 
circumstances, rescission was a competent remedy 
rather than a disguised appeal.

SOUTH AFRICA

Section 20(9)(b) did not justify the liquidation 
component of the order

Section 20(9) of the Companies Act provides:

“If, on application by an interested person or 
in any proceedings in which a company is 
involved, a court finds that the incorporation 
of the company, any use of the company, 
or any act by or on behalf of the company, 
constitutes an unconscionable abuse of 
the juristic personality of the company as a 
separate entity, the court may:

(a)	declare that the company is to be deemed 
not to be a juristic person in respect of any 
right, obligation or liability of the company 
or of a shareholder of the company or, 
in the case of a non-profit company, a 
member of the company, or of another 
person specified in the declaration; and 

(b)	make any further order the court 
considers appropriate to give effect 
to a declaration contemplated in 
paragraph (a).”

As for the scope of section 20(9), the Constitutional 
Court emphasised that paragraph (a) permits a court 
to disregard a company’s separate juristic personality 
in respect of specified rights, obligations or liabilities, 
while paragraph (b) authorises only those further 
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orders that are appropriate to give effect to that 
declaration. The Constitutional Court concluded that 
although the language of section 20(9)(b) is broad, it 
is not a free-standing source of remedial power. 

The Constitutional Court drew a clear distinction 
between veil-piercing relief and liquidation: 
liquidation serves the different function of winding 
up a company, creating a concursus creditorum 
and regulating the administration and distribution 
of assets under a dedicated statutory regime. On 
the facts, the liquidation of the subject companies 
was unnecessary to achieve the relocation of their 
rights, obligations and liabilities to TMC. Therefore, 
the Constitutional Court set aside the portions of 
the High Court order that purported to liquidate the 
subject companies, while preserving the relocation 
of their rights, obligations and liabilities to TMC 
(in liquidation).

Practically, the effect of the Constitutional Court’s 
new order was unchanged in that all contractual 
rights and claims and company obligations were 
shifted from the subject companies to TMC as the 
entity undergoing liquidation. Consequently, the 
subject companies were left as empty shells, and 
the liquidators still possessed the necessary rights to 
litigate against CMSA.

Key takeaways

Affected parties may seek rescission where orders are 
granted in their absence

Rule 42(1)(a) remains an important remedy where an 
order is granted in the absence of a party whose rights 
are directly and substantially affected, particularly 
where procedural irregularities are present.

Section 20(9) is not a Hail Mary solution

Even though section 20(9)(b) is widely worded, the 
powers it affords a court are not unlimited. Any 
order or remedy under section 20(9)(b) must be 
“appropriate” in that it must be curtailed to facilitate 
any declaration pertaining to the reallocation of rights, 
obligations or liabilities between companies in terms 
of section 20(9)(a). Even in cases of fraud or abuse, 
the remedy must be carefully tailored to achieve the 
objects of section 20(9)(a) and cannot extend beyond 
what is needed to address the abuse.

Specifically, section 20(9) is not a shortcut 
to liquidation

A liquidator should not seek to liquidate additional 
companies through section 20(9) of the Companies 
Act, particularly where the winding-up procedures 
under the 1973 Companies Act have not been 
followed. The Constitutional Court indicated that 
liquidations must instead be pursued under the 
applicable legislation.

Lucinde Rhoodie, Muwanwa Ramanyimi, 
Lara Sneddon and Haydon Anderson

SOUTH AFRICACorporate Debt, Turnaround 
and Restructuring



Peter Hesseling
Director:
Corporate & Commercial
T	 +27 (0)21 405 6009
E	 peter.hesseling@cdhlegal.com

Mashudu Mphafudi
Practice Head & Director:
Banking, Finance & Projects
T	 +27 (0)11 562 1093
E	 mashudu.mphafudi@cdhlegal.com

André de Lange
Sector Head: Agriculture,  
Aquaculture & Fishing  
Director: Corporate & Commercial
T	 +27 (0)21 405 6165
E	 andre.delange@cdhlegal.com

Gerhard Badenhorst
Director:
Tax & Exchange Control
T	 +27 (0)11 562 1870
E	 gerhard.badenhorst@cdhlegal.com

Jerome Brink
Director:
Tax & Exchange Control
T	 +27 (0)11 562 1484
E	 jerome.brink@cdhlegal.com

Mercy Kuzeeko
Director | Namibia
T	 +26 483 373 0100
E	 mercy.kuzeeko@cdhlegal.com

Dane Kruger 
Director:
Corporate & Commercial
T	 +27 (0)21 481 6362 
E	 dane.kruger@cdhlegal.com

Timothy Baker	

Director:
Dispute Resolution
T	 +27 (0)21 481 6308	
E	 timothy.baker@cdhlegal.com

Petr Erasmus
Director:
Tax & Exchange Control
T	 +27 (0)11 562 1450
E	 petr.erasmus@cdhlegal.com

Nomlayo Mabhena-Mlilo
Director:
Dispute Resolution
T	 +27 (0)11 562 1743
E	 nomlayo.mabhena@cdhlegal.com

Chris Charter
Practice Head & Director:
Competition Law
T	 +27 (0)11 562 1053
E	 chris.charter@cdhlegal.com

Mohammed Azad Saib
Director:
Banking, Finance & Projects
T	 +27 (0)11 562 1567
E	 mohammed.saib@cdhlegal.com

David Thompson
Deputy Practice Head & Director:
Corporate & Commercial
T	 +27 (0)21 481 6335
E	 david.thompson@cdhlegal.com

Albert Aukema
Director:
Competition Law
T	 +27 (0)11 562 1205
E	 albert.aukema@cdhlegal.com

Eugene Bester 
Director:
Dispute Resolution
T	 +27 (0)11 562 1173
E	 eugene.bester@cdhlegal.com

Nastascha Harduth
Sector Head: Corporate Debt,  
Turnaround & Restructuring 
Director
T	 +27 (0)11 562 1453 	
E	 nastascha.harduth@cdhlegal.com

Sammy Ndolo
Managing Partner | Kenya
T	 +254 731 086 649 	  
	 +254 204 409 918 
	 +254 710 560 114
E	 sammy.ndolo@cdhlegal.com

Patrick Kauta
Managing Partner | Namibia
T	 +264 833 730 100
M	+264 811 447 777
E	 patrick.kauta@cdhlegal.com

Emil Brincker
Practice Head & Director: 
Tax & Exchange Control
T	 +27 (0)11 562 1063
E	 emil.brincker@cdhlegal.com

Muhammad Gattoo
Practice Head & Director: Real Estate Law
Joint Sector Head: Commercial Real Estate
T	 +27 (0)11 562 1174
E	 muhammad.gattoo@cdhlegal.com 

Aadil Patel
Practice Head & Director: Employment Law
Sector Head: Government & State-Owned Entities 
T	 +27 (0)11 562 1107
E	 aadil.patel@cdhlegal.com

Tim Smit
Sector Head: Consumer Good,  
Services & Retail Sector  
Director: Dispute Resolution
T	 +27 (0)11 562 1085
E	 tim.smit@cdhlegal.com

For more information about our Corporate Debt, Turnaround & Restructuring sector and services in South Africa, Kenya and Namibia, please contact:

OUR TEAM



Desmond Odhiambo
Partner | Kenya
T	 +254 731 086 649 	  
	 +254 204 409 918 
	 +254 710 560 114
E	 desmond.odhiambo@cdhlegal.com

Emily West
Director:
Trusts & Estates Law
T	 +27 (0)11 562 1182
E	 emily.west@cdhlegal.com

Daniel Kiragu
Senior Associate | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 710 560 114
E	 daniel.kiragu@cdhlegal.com

Tania Pearson
Counsel | Namibia
M	+264 833 730 100	  
E	 tania.pearson@cdhlegal.com

Yvonne Mkefa
Director:
Employment Law
T	 +27 (0)21 481 6315
E	 yvonne.mkefa@cdhlegal.com

David Pinnock
Joint Sector Head: Private Equity
Director: Corporate & Commercial
T	 +27 (0)11 562 1400
E	 david.pinnock@cdhlegal.com

Belinda Scriba
Director:
Dispute Resolution
T	 +27 (0)21 405 6139
E	 belinda.scriba@cdhlegal.com

John Webber
Director:
Real Estate Law & Conveyancing
T	 +27 (0)11 562 1444
E	 john.webber@cdhlegal.com

Lulama Lobola
Director:
Real Estate Law & Conveyancing
T	 +27 (0)21 481 6443
E	 lulama.lobola@cdhlegal.com

Vincent Manko
Director:
Dispute Resolution
T	 +27 (0)11 562 1660
E	 vincent.manko@cdhlegal.com

Imraan Mahomed 
Director:
Employment Law
T	 +27 (0)11 562 1459
E	 imraan.mahomed@cdhlegal.com

Richard Marcus
Director:
Dispute Resolution
T	 +27 (0)21 481 6396
E	 richard.marcus@cdhlegal.com

Howmera Parak
Director:
Tax & Exchange Control
T 	+27 (0)11 562 1467
E 	howmera.parak@cdhlegal.com

Lucinde Rhoodie
Director:
Dispute Resolution
T	 +27 (0)21 405 6080
E	 lucinde.rhoodie@cdhlegal.com

Deon Wilken
Director:
Banking, Finance & Projects
T	 +27 (0)11 562 1096
E	 deon.wilken@cdhlegal.com

Sentebale Makara
Director:
Dispute Resolution
T	 +27 (0)11 562 1181
E	 sentebale.makara@cdhlegal.com

For more information about our Corporate Debt, Turnaround & Restructuring sector and services in South Africa, Kenya and Namibia, please contact:

OUR TEAM...continued



BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways 

of improving it in a meaningful manner.
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