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When an employer gets it right in workplace 
harassment cases 

In Khisa v Bureau Veritas Kenya 
Limited [2025] KEELRC 3622 (KLR), 
the Employment and Labour Relations 
Court upheld an employer’s decision 
to terminate an employee for sexual 
harassment, affirming that the disciplinary 
process was both substantively justified 
and procedurally fair. 

Beyond the outcome, the decision is particularly 
instructive for employers because it demonstrates 
how early intervention, combined with deliberate 
protection of the complainant can decisively 
strengthen an employer’s position when disciplinary 
action is challenged.

Early intervention 

A central feature of the case was the employer’s 
response to early complaints of inappropriate 
conduct. When concerns were first raised, the 
employer did not dismiss them simply because 
evidence was limited. Instead, it cautioned 
the employee, reminded him of expected 
standards of conduct and expressly warned 
that further complaints would be escalated to 
human resources (HR).

The court endorsed this approach, recognising that 
workplace harassment often occurs privately and 
may not immediately be supported by documentary 
evidence. Importantly, these early cautions later 
formed part of a clear pattern of misconduct when 
the employee persisted in the behaviour.

This reasoning aligns with earlier court decisions of 
the Employment and Labour Relations Court such 
as in Kagocha v Multimedia University of Kenya 
and 11 Others [2024] KEELRC 1718 (KLR) where the 
court affirmed that harassment and bullying are 
forms of gross misconduct and that employers are 
entitled as well as expected to intervene decisively 
once concerns are brought to their attention. 

The key takeaway from this for employers is that 
early warnings, informal corrective action and 
documented cautions are not premature or unfair. 
They are a lawful and prudent way to manage risk, 
demonstrate responsiveness and prevent escalation. 
They may also later prove critical in justifying more 
serious disciplinary action.

Protecting the complainant during the 
disciplinary process

The court also placed significant weight on the 
employer’s efforts to protect the complainant once 
formal disciplinary proceedings commenced. The 
employee was suspended to allow investigations, 
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issued with strict instructions not to contact the 
complainant or discuss the matter with colleagues 
and warned against any retaliatory conduct.

Crucially, the complainant was not required to attend 
the disciplinary hearing. Instead, the employer relied 
on WhatsApp messages and video evidence that 
clearly demonstrated unwelcome and inappropriate 
conduct. The court expressly approved this 
approach, confirming that procedural fairness does 
not require complainants to be exposed to direct 
confrontation or re-traumatisation, particularly in 
harassment cases where the power imbalance and 
physiological impact are often significant. 

At the same time, the court’s reasoning must 
be understood within the broader framework of 
section 41 of the Employment Act, which guarantees 
an employee facing harassment allegations the right 
to be informed of the allegations, to be provided 
with the evidence relied upon and to be afforded 
a reasonable opportunity to respond. Kenyan 
courts have consistently clarified that this right 
does not translate into an absolute entitlement to 
courtroom-style cross-examination or face-to-face 
confrontation. In Postal Corporation of Kenya v 
Andrew K. Tanui [2019] eKLR, the Court of Appeal 
emphasised that fairness lies in disclosure of the case 
to be met and a meaningful opportunity to answer 
it, rather than adherence to rigid judicial procedures. 
Similarly, in Walter Ogal Anuro v Teachers Service 
Commission [2013] eKLR, the court affirmed that 
internal disciplinary processes are administrative in 
nature and need only meet the threshold of fairness 
and reasonableness in the circumstances.

Importantly, confrontation or cross-examination 
does not invariably mean physical face-to-face 
engagement with the complainant. Employers 
may, and in harassment cases often should, adopt 
alternative mechanisms that allow the accused 
employee to challenge the allegations while still 
protecting the complainant from intimidation 
or re-traumatisation. Such mechanisms may 
include reliance on documentary and digital 
evidence, anonymised witness statements, written 
questions put to the complainant through HR or 
an independent panel, or the use of intermediaries 
to relay questions and responses. Courts have 
accepted these approaches where they strike a fair 
balance between competing rights. In Pius Machafu 
Isindu v Lavington Security Guards Ltd [2017] eKLR, 
the court reaffirmed that the essence of procedural 
fairness is the opportunity to respond to allegations 
and not the form the process takes.

This aspect of the decision is a strong reminder 
that employers must actively protect complainants 
while ensuring that accused employees are given a 
genuine and reasonable opportunity to be heard. 
Protecting complainants is therefore not evidence of 
bias or procedural weakness but a legal obligation 
that must be carefully calibrated through alternative 
and flexible procedures with the principles of 
procedural fairness.
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Clear boundaries and non-
retaliation measures matter

Another decisive factor was 
the employee’s conduct during 
suspension. Despite clear written 
instructions not to contact the 
complainant, he proceeded to do 
so. The court treated this breach 
seriously and relied on it as further 
justification for termination.

This reinforces the importance of 
issuing clear, written non-contact 
and anti-retaliation directives once a 
complaint is raised. Such measures 
serve both to protect complainants 
and to preserve the integrity of 
investigations. Where breached, 
they may independently justify 
disciplinary action.

Mutual conduct is not a defence 
once it becomes unwelcome

The employee argued that the 
messages and comments were 
mutual, friendly and taken out of 
context. The court rejected this 
argument outright. It confirmed 
that once conduct is unwelcome 
and the employee is asked to 
stop, persistence whether through 
messages, emojis, compliments or 
comments made outside working 
hours constitutes harassment.

Employers should take comfort in the 
court’s clear position that harassment 
is assessed by impact and context not 
by how the perpetrator characterises 
their intent.

Admissions and justification 
may aggravate and not mitigate 
misconduct

A further lesson from the decision is 
how the employer properly assessed 
the employee’s response once 
confronted with the allegations. 

Although the claimant admitted 
sending the messages and making 
the comments, he sought to justify 
them as compliments, appreciation 
or mutual banter rather than 
acknowledging their impropriety.

The court accepted the employer’s 
position that these explanations did 
not mitigate the misconduct. On the 
contrary, the continued justification of 
admitted behaviour, particularly after 
the employee had been cautioned 
and asked to stop, demonstrated a 
lack of accountability and respect for 
workplace boundaries.

For employers, this underscores that 
disciplinary decisions may legitimately 
consider the misconduct and the 
employee’s response to it. This 
ensures that the substantive test has 
been met.

Trainings and policies as 
protective tools

The court’s reasoning further 
demonstrates that employers bear 
a positive obligation to ensure 
that employees are protected 

from all forms of harassment in 
the workplace. The most practical 
and effective means of doing so 
is through the adoption of clear 
workplace policies, coupled 
with regular training to reinforce 
acceptable standards of conduct. In 
particular, employers should ensure 
that they have a sexual harassment 
policy, as required under section 6(2) 
of the Employment Act.

Conclusion

This decision demonstrates that 
courts will continue to support 
employers who act responsibly, fairly 
and decisively. Early intervention is 
not punitive, but is rather preventative 
and protecting complainants is 
not bias, it is compliance. Where 
employers document concerns, 
enforce boundaries, rely on 
credible evidence and balance 
procedural fairness with employee 
safety, disciplinary decisions 
including termination are likely to 
withstand scrutiny.

Christine Mugenyu and  
Elizabeth Odongo
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