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The Minister of Forestry, Fisheries and the
Environment (Minister) recently published
draft regulations (Draft Regulations) that
propose to amend the Regulations regarding
the Exclusion of a Waste Stream or a Portion
of a Waste Stream from the Definition of
Waste, 2018 (Exclusion Regulations), as
published under the National Environmental
Management: Waste Act: 59 of 2008 (NEMWA).

With the re-use, recycling and recovery of waste as one
of its objects, NEMWA forms the primary legal basis

for South Africa’s circular economy, which envisages

the utilisation of waste as a resource for purposes of
establishing a secondary resources economy. One of the
requlatory mechanisms aimed at realising this objective
is the Exclusion Regulations, which came into effect on
18 July 2018 and inter alia prescribe the manner in which
a person may apply to the Minister for the exclusion of a
waste stream or a portion thereof from the definition of
waste for beneficial use.

Generally, an application may be submitted to the Minister

by a waste generator, or group of persons generating

the same waste, and must be accompanied by a risk
assessment and risk management plan compiled in
accordance with the Exclusion Regulations’ requirements.
The Minister may only grant the application following

a public consultation process, as prescribed under
NEMWA and insofar as the applicant demonstrates that
the waste will be used for a beneficial purpose locally

or internationally. Since the publication of the Exclusion

Regulations, the Minister has published for consultation and

granted several such applications.
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The following material amendments are proposed under
the Draft Regulations:

Timeframes

While the Exclusion Regulations currently only prescribe
a timeframe for acknowledging receipt of the application,
the draft amendments set additional timelines for
decision-making and notifications. From public notices
of past applications, it is evident that the process would
generally take 6124+ months following conclusion of the
public participation process. The Minister is now required
to reach a decision within 90 days of being provided with
a compliant exclusion application that includes all the
prescribed information.

Consultation process

Currently, the Exclusion Regulations require a consultation
process to be undertaken in accordance with sections 72
and 73 of NEMWA, which places the responsibility on the
Minister to consult with responsible Cabinet members

and MECs and to conduct a public participation process
by way of publication in the Government Gazette. The
Draft Regulations propose a significant shift from this
position, as they place the responsibility of conducting a
consultation process on the applicant. Deviating from other
environmental laws as well, the consultation process is not
allowed to be conducted during the month of December.
Applicants must take note of the additional costs that

will be incurred and the need for the involvement of
consultants to conduct a compliant participation process.
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Trial project

Completely novel is the proposed introduction of
registration of a trial project, which will allow for an
applicant to apply to exclude a waste or portion of a waste
from the project. This will enable applicants to conduct
the necessary tests on a waste stream to determine their
viability to produce a product without having to apply for
a waste management licence or follow the full application
process as prescribed under the Exclusion Regulations.

Minimum criteria for applications

The minimum application criteria are proposed to be
extended to also include a product beneficiary list,
evidence of a public participation and, if applicable,

lab or trial results. Some of the requirements of

a risk management plan will instead have to be

included under a risk assessment report, with the need for
a South African National Standards compliant safety data
sheet to be scrapped. A risk management plan will also
more appropriately cater for identified risks and associated
mitigation measures, becoming the standard against
which compliance can be assessed — something which is
currently absent from the Exclusion Regulations.

Reporting and auditing

The current reporting requirements under the Exclusion
Regulations are rather light and somewhat vague,
generally requiring “any” reports that may arise from the
risk management plan to be submitted on an annual
basis. The Draft Regulations introduce a more stringent
reporting standard, which requires that an external auditor

SOUTH AFRICA

be appointed to conduct an annual audit assessing
compliance with the risk management plan and, speaking
more to the ideals of South Africa’s circular economy, the
volumes of waste diverted through beneficiation; jobs
created; small, medium and micro enterprises established
or supported; and the extent to which previously
disadvantaged individuals have been supported. This raises
the bar for industry, which has, to date, only been required
to develop a mechanism to effect such change but has not
necessarily been monitored in terms of implementation
and tangible change that is being effected.

Transfer, variation, revocation, suspension and surrender

While the current Exclusion Regulations do allow the
Minister to, subject to a review, amend or withdraw an
exclusion authorisation, the Draft Regulations introduce
detailed provisions also catering for the transfer, revocation,
suspension and surrender of such authorisation.
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Offences and penalties

The Draft Regulations also propose to amend the offences and penalty provisions,

the most significant being that the penalties will be adjusted to imprisonment not
exceeding 15 years, an appropriate fine, or both a fine and imprisonment. The
current provisions allow for, upon first conviction, a fine not exceeding R5 million
and/or up to 5 years' imprisonment, and, upon second conviction, a fine not
exceeding R10 million and/or up to 10 years' imprisonment.

No amendments are proposed to the transitional arrangements as they currently
stand under the Exclusion Regulations.

Industry is encouraged to assess the proposed amendments and submit feedback
to the Department of Forestry, Fisheries and the Environment before or by
5 May 2025.

Alecia Pienaar and Alistair Young

SOUTH AFRICA

Cliffe Dekker Hofmeyr




OUR TEAM

For more information about our Environmental Law practice and services in South Africa, Kenya and Namibia, please contact:

Allan Reid

Executive Consultant:
Corporate & Commercial
T 427 (0)11 562 1222

E allan.reid@cdhlegal.com

Alistair Young

Director:

Corporate & Commercial

T +27(0)11 562 1258

E alistairyoung@cdhlegal.com

Clarice Wambua
Consultant | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E clarice.wambua@cdhlegal.com

Alecia Pienaar

Counsel:

Environmental Law

M +27 (0)82 863 6279

E alecia.pienaar@cdhlegal.com

James Ross

Director:

Corporate & Commercial

T +27(0)21 481 6424

E james.ross@cdhlegal.com

Anton Ackermann

Senior Associate:

Corporate & Commercial

T +27 (0)11 562 1895

E anton.ackermann@cdhlegal.com

Lauriene Maingi
Associate | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E lauriene.maingi@cdhlegal.com




BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11 562 1000 F +27 (0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21481 6300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI

Merchant Square, 3" floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114

E cdhkenya@cdhlegal.com

NAMIBIA
1st Floor Maerua Office Tower, Cnr Robert Mugabe Avenue and Jan Jonker Street, Windhoek 10005, Namibia
PO Box 97115, Maerua Mall, Windhoek, Namibia, 10020
T +264 833 730 100 E cdhnamibia@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 4816400 E cdhstellenbosch@cdhlegal.com

©2025 14614/APR

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com



https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/
https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor

	Button 15: 
	Button 16: 
	Button 17: 
	Button 18: 
	Button 19: 
	Button 20: 


