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Double jeopardy
or double trouble?
Labour Appeal Court

blocks “second”
dismissal, orders
reinstatement

This analysis examines the
contentious issue of double
jeopardy in employment law,
particularly when an employer
seeks to impose further disciplinary
action on the same set of facts.

Introduction

In the recent judgment of
SAMWU obo Malatsi v South
African Local Government
Bargaining Council and Others
(JA 64/23) [2025] ZALAC 40,
the Labour Appeal Court (LAC)
addressed the crisp question of
whether the second dismissal
of an employee, following an
arbitration and reinstatement by

the Commission for Conciliation,

Mediation and Arbitration
(CCMA) or a bargaining council,
was substantively fair in light of
the double jeopardy principle
and the binding effect of an
earlier arbitration award.
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Facts

The employee was initially dismissed in 2013 for allegedly
failing to conduct himself with honesty and integrity

and in the alternative, fraud. He attempted to access

the employer’s bank account without authorisation.

He successfully challenged his dismissal at the CCMA.
The arbitrator found no evidence that the employee had
committed the alleged misconduct, but did sanction

him for password-related negligence by ordering
reinstatement subject to a four-month period of unpaid
suspension. The employer’s subsequent review application
was dismissed, and the employee was reinstated.

Shortly after reinstatement, the employer instituted fresh
disciplinary proceedings based on the same underlying
facts, charging the employee for gross dishonesty, in
that the employee acted with the intention of deceiving
the municipality by sharing his password with other
employees and with failing to comply with the employer’s
IT procedures, by sharing his password with other
employees. According to the employer, the employee’s
actions permitted the use of his computer for fraudulent
activities. The employee was again dismissed, and a
second arbitration upheld this dismissal.
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New charges

When considering the principle of double
jeopardy, which generally protects an employee
from being charged again for the same
misconduct that they were previously acquitted
or convicted of, the arbitrator held that the
charges in the second disciplinary hearing were
‘completely new charges which emanated from
the same facts”. Consequently, the arbitrator
concluded that the basis of the first and

second disciplinary hearings were distinct, and
therefore, the principle of double jeopardy did
not apply as the charges were deemed separate
from those previously considered.

The employee sought a review of the second
arbitration award, arguing that he had already
been sanctioned for the relevant misconduct
and that the second dismissal amounted to
double jeopardy. The Labour Court dismissed
the review, holding that the charges were
sufficiently distinct and that fairness permitted a
second disciplinary process.

SOUTH AFRICA

Application of the law

The LAC reaffirmed that, in labour law,
fairness is the ultimate yardstick in determining
whether an employer may institute disciplinary
action a second time for the same or related
misconduct. While previous authorities have
permitted second disciplinary enquiries

in exceptional circumstances — such as

the emergence of new information or

where the initial process was ill-informed,
incorrect or misconceived, the present

case was distinguished by the existence

of a final and binding arbitration award

that already addressed and sanctioned the
employee’s misconduct.

The LAC found that the employer’s second
disciplinary action and the subsequent
dismissal were based on the same misconduct
for which the employee had already been
sanctioned. By disregarding the binding effect
of the first arbitration award, the arbitrator

in the second arbitration committed a

material irregularity.
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\/ Key takeaways

e Employers are precluded from imposing further disciplinary sanctions for
misconduct that has already been addressed and sanctioned by a final
and binding arbitration award.

o While fairness may permit a second disciplinary process in exceptional
circumstances, it does not extend to situations where the same
misconduct has already been arbitrated.
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