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Enforceability of
clawback clauses

in employment
contracts

On 19 August 2025, the Johannesburg High Court
delivered judgment on the enforceability of a
clawback clause. This is a contractual term that
makes provision for a company to recover certain
monies, bonuses or other incentives that were
paid to an employee under specific circumstances.
This should be distinguished from a malus clause
which requires repayment of unearned benefits or
remuneration or commissions if an employment
relationship ends prematurely. Both clawback and
malus clauses require a “trigger event” before they
can be invoked.

In the Mamelodi Sundowns Football Club (Pty) Ltd v Moira
Tlhagale Sport Marketing and Management (Pty) Ltd and
Another [2025] ZAGPJHC 844 (19 August 2025) judgment,
the “trigger event” was the resignation of Sundowns’ former
coach, Mr Pitso Mosimane four months into a 48-month
contract. Sundowns sought repayment of almost R8 million
from Mosimane, or his intermediary, TSM.

The sum represented the portion of the intermediary’s
commission which was paid upfront, with both the
employment contract and intermediary agreement
containing clawback clauses obliging pro-rata repayment if
the relationship ended early.

Clawback clauses are not out the ordinary in senior executive
employment contracts.
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Enforceability of
clawback clauses

The key issue was whether
clawback clauses — requiring
repayment of commissions,
benefits and remuneration — are
valid and enforceable, particularly
in the context of early termination
of contract.
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Key findings on clawback clauses

The court confirmed that clawback clauses are
enforceable where they are clearly drafted, agreed

to by the parties and not contrary to public policy.
The court emphasised that contracts that are freely
and voluntarily concluded must be honoured and
highlighted that in this matter the clawback clauses in
both the employment and intermediary agreements
were negotiated at arm’s length, with both parties
having access to legal advice and understanding
their implications.

The court rejected arguments that the clawback
provisions were unreasonable, discriminatory or
constitutionally unenforceable.

The court accepted that requiring pro-rata repayment
of amounts paid is a legitimate risk-mitigation tool,
especially where significant upfront payments are made.

The court emphasised that such provisions must be
expressly included in the contract and that any waiver
or variation must be in writing, in accordance with
non-variation clauses.
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clawback clauses B
in employment Why does it matter? Practical take-aways for drafting
contracts This judgment provides and enforcing clawback clauses
contNIEs important guidance for « Draft clear clawback clauses: Ensure that the
employers, intermediaries clawback clause is unambiguous, sets out the
and employee's'on formula for repayment, and is clearly included in the
the enforceability of employment agreement or elsewhere.

clawback clauses. o )
e Include robust non-variation clauses: Require that

It confirms that these any waiver or amendment of clawback clauses be in

provisions will be upheld writing and signed by all parties.
where they are clearly drafted,

freely agreed to and not
contrary to public policy.
The decision also highlights
the importance of written

o Document all waivers or releases: Do not rely on
verbal agreements or public statements to alter
contractual rights — ensure any release from clawback
obligations is formally documented.

agreements and the need for e Assess risk and reward: Use clawback clauses to

clear contractual mechanisms balance the risk of upfront payments with the need to
to recover unearned attract or even retain talent, ensuring that the employer
amounts in the event of early is protected if the relationship ends prematurely.
termination.

» Review for fairness and compliance: Regularly review
clawback clauses to ensure they are not unreasonable
and are consistent with public policy.
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Bottom line

The decision affirms that a long-standing commercial
stance of including clawback clauses which will be
enforced where they are clearly drafted, freely agreed to
and not contrary to public policy.

Employers making substantial upfront payments should
ensure their contracts contain robust, enforceable
clawback clauses to protect against early termination and
unearned benefits.

The same principles would apply to malus clauses.

Imraan Mahomed, Thato Maruapula and Ayesha Karjieker
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The Labour Court’s power to assume jurisdiction remains contingent upon the claimant enforcing
contractual terms which relate to the employment relationship. Accordingly, the Labour Court
The jU risdictional doe.s not pos.sess the requisite jurisdictional power to :?Idjudl.cate or enforcg c'ontractual terms

which are akin to employment-related terms by mere inclusion of these within a document or an
agreement that regulates a non-employment relationship.

limitations of the
Labour Court

under section 77(3)
of the BCEA at

s ~

Facts
The Labour Appeal Court (LAC) in Following the termination of their employment Subsequent to concluding their respective
Jansen van Vuuren v Heaven Sent and their subsequent appointment as independent agreements, the former employees approached
Gold SA (Pty) Ltd and Another; contractors, the appellants (former employees) the Labour Court in terms of section 77(3) of
Jansen van Vuuren v Heaven Sent each concluded “Termination of Service and the BCEA seeking to enforce the entirety of the
Gold SA Property and Investment Settlement Agreement(s)” (agreements) with their above payment terms. The former employees
(Pty) Ltd and Another [2025] 6 former employers and Heaven Sent Gold Business Werg of tlje_view that. th_e Labour Court had
BLLR 569 (LAC) recently held Trust (respondents). Their respective agreements the jurisdiction to adjudicate the matter as the

sought to regulate payment terms relating to: agreements constituted “a matter concerning
that the Labour Court does not a contract of employment” as contemplated

* outstanding remuneration and accrued
leave as at the date of the termination of
their employment;

assume automatic jurisdiction
to any matter “concerning a

in section 77(3). The respondents, however,
contended that they had tendered the amounts

contract of employment”, in which were reflected as “service fee as an
terms of section 77(3) of the « fees for services rendered as independent independent contractor” in invoices submitted
contractors; and by the former employees. The respondents

Basic Conditions of Employment

Act 75 of 1997 (BCEA). * medical aid contributions for a period of
nine months following the termination of

their employment.

further contended that the amounts were
unrelated to the employment relationship and
thus the Labour Court lacked jurisdiction.
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The key determination in this matter concerned the
interpretation of section 77(3) of the BCEA in establishing
the Labour Court’s jurisdiction. This section provides that:

“The Labour Court has concurrent jurisdiction with
the civil courts to hear and determine any matter
concerning a contract of employment, irrespective
of whether any basic condition of employment
constitutes a term of that contract.”

In this regard, the LAC held that the determination of the
Labour Court’s jurisdiction is dependent on the facts and
context of each matter. Thus, a purposive approach should
be adopted when interpreting this section. Specifically,

the LAC highlighted that this section is to be interpreted

in a manner which confers the Labour Court with the
necessary jurisdiction only in regard to those claims that
are directly linked to the contract of employment. Thus,
where an agreement deals with a number of distinct
claims, employees may not approach the courts to enforce
any ancillary items which do not concern a contract of
employment, simply on the basis that they are included in

the same agreement requlating employment-related terms.
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Application of the law to the facts

In adopting this purposive approach, the LAC held that,
notwithstanding the fact that the terms of the agreements
relating to the provision of services as independent
contractors were concluded when agreeing to the formal
terms of the termination of the contracts of employment,
the substantive nature of these claims did not concern the
employment relationship. Similarly, as the agreements were
concluded after the respective employment relationships
had ended and during the period that the former
employees were tendering their services as independent
contractors, this timing indicated that the claims relating
to the payment of the medical aid benefits constituted
separate contractual arrangements rather than those
relating to ongoing employment. Simply put, these claims
were not founded within the employment context but were
contractual obligations distinct from employment terms.
Accordingly, the LAC held that these claims fell outside the
Labour Court’s jurisdiction. As a result, the LAC held that
on proper interpretation of section 77(3), the Labour Court
had the power to adjudicate only those claims relating to
the outstanding remuneration and leave pay as they were
integral and directly linked to the contract of employment.
The appeal was accordingly dismissed on these grounds.
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Key takeaways

The LAC's decision reinforces a narrow interpretation
of section 77(3), in terms of which the Labour Court is
unlikely to adjudicate claims that are determined to be
separate contractual arrangements and are collateral

to the employment relationship. Parties seeking to
enforce their rights in terms of section 77(3) cannot
solely rely on the form or timing of the agreement but
rather the claims must be founded in their substance
on the employment relationship in order for the Labour
Court’s jurisdiction to be established. This should be
borne in mind when drafting agreements that span both
employment and post-employment obligations.

To avoid any jurisdictional pitfalls and to ensure
enforceability, best practice requires that
separate agreements be concluded to govern the
respective employment and post-termination of
employment relationships.

This judgment further underscores the importance of
using precise contractual wording to clearly define the

rights and obligations of each party to these agreements.

Yvonne Mkefa, Lynsey Foot and Thobeka Kalipa
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