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Brief facts of the case 
The claimant filed the suit on behalf of her 
daughter, who was employed from 2009. In 
2018, the daughter was diagnosed with bipolar 
mood disorder and schizoaffective disorder, 
conditions that impaired her executive functions. 
Despite the respondent’s knowledge of her 
mental health challenges, she was subjected 
to disciplinary proceedings, culminating in her 
termination in 2020.

The claim was allowed in favour of the claimant 
and the court awarded compensation equivalent 
to 12 month’s salary, damages for discrimination 
on account of mental disability, less statutory 
deduction plus costs of the suit and interest 
at court rates with effect from the date of 
the judgment.
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A significant decision delivered 
by the Employment and Labour 
Relations Court has firmly placed 
mental health on the compliance 
radar for Kenyan employers. In AWW 
(Suing as Next Friend and Mother 
of GWW) v Central Bank of Kenya 
(Cause E888 of 2022) [2024] KEELRC 
13585 (KLR) (18 December 2024) 
the court found that failing to 
accommodate an employee’s known 
mental health condition amounted 
to indirect discrimination and 
procedural unfairness. 
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An employer’s duties
In her findings, Justice Hellen Wasilwa identified several key 
obligations that employers must observe when dealing with 
employees experiencing mental health issues at the workplace:

Duty to provide reasonable accommodation

The court emphasised that when a claimant is experiencing 
mental health challenges, they are entitled to a degree 
of preferential treatment, commonly referred to as 
reasonable accommodation.

In this case, although the respondents were aware of the 
claimant’s mental health condition, they nonetheless insisted that 
she attend a hearing. The court found that the respondents failed 
to show any meaningful effort to accommodate the claimant’s 
condition. This failure was deemed to amount to indirect 
discrimination.

Duty to investigate the extent of the incapacity and all 
the possible alternatives short of dismissal

In the judgment, the court declared that the onus was on the 
employer to investigate the extent of the incapacity or the injury 
and all the possible alternatives short of dismissal.

CONTINUED 

A new era of employer 
accountability 
regarding mental health 
in the workplace

K E N Y A

TIER 3
Employment

2024
KENYA



EMPLOYMENT LAW
ALERT

An employer’s duties...continued

CONTINUED 

A new era of employer 
accountability 
regarding mental health 
in the workplace The employer’s duty to provide reasonable accommodation, investigate the extent of the incapacity 

or injury and consider possible alternatives were also discussed at length in the Supreme Court of 
Kenya decision Petition No. 36 of 2019 Simon Gitau Gichuru v Package Insurance Brokers Ltd where 
the Supreme Court made pronouncements as follows:

“The respondent ought to have considered the report or even in the least conducted its own 
investigation as to the appellant’s medical condition. We find justification in the South African 
decision in Standard Bank of South Africa v Commission for Conciliation, Mediation and Arbitration 
and Others (JR 662/06) [2007] ZALC 94; 4 BLLR 356 (LC); [2008] 29 ILJ 1239 (LC) held in part:

An enquiry to justify an incapacity dismissal may take a few days or years, depending mainly 
on the prognosis for the employee’s recovery, whether any adjustments work and whether 
accommodating the employee becomes an unjustified hardship for the employer. To justify 
incapacity, the employer has to ‘investigate the extent of the incapacity or the injury… [and]…. all the 
possible alternatives short of dismissal’.’”

Duty to avoid discrimination

Article 27 of the Constitution of Kenya, 2010 provides for the constitutional right to equality and 
freedom from discrimination. A similar right is provided for under the new Persons with Disabilities 
Act 4 of 2025 which provides that every person with disability is has the right to effective legal 
protection against discrimination on all grounds. 

The Employment Act, Cap 226 (Employment Act) of the Laws of Kenya requires employers to 
promote equal opportunity in employment and strive to eliminate discrimination in any employment 
policy or practice.
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An employer’s duties...continued

CONTINUED 

A new era of employer 
accountability 
regarding mental health 
in the workplace Taking necessary measures to accelerate or achieve equality and eliminate discrimination against 

persons with disability is not considered to be discrimination.

In the AWW judgment, the court held that the employer’s failure to demonstrate that it tried to 
accommodate the employee amounted to indirect discrimination due to differential treatment.

Although the employer allowed the employee to attend medical treatment which was part of the 
medical scheme, there was no indication that it went out of the way to accommodate her. Further, 
there was no evidence that investigations were conducted on all other employees during that 
period and hence the employee was subjected to different treatment which emanated from the 
employee’s disability.

Fair disciplinary procedures must consider mental health 

The Employment Act requires employers to explain to the employee the reason for which the 
employer is considering termination before terminating them and the employee shall be entitled 
to have another employee or a shop floor union representative of their choice present during 
this explanation.

According to the judgment, subjecting a mentally incapacitated employee to disciplinary proceedings 
without accommodating their mental condition is inconsiderate and results in an unfair hearing. For 
a hearing to be fair, the employee must have a healthy state of mind to comprehend proceedings 
and defend themselves. The employer should ensure the employee has proper representation during 
disciplinary processes, especially when mental capacity is impaired.
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These judicial pronouncements are also now reinforced by important legislative reforms undertaken by the 
Government, most notably the Mental Health (Amendment) Act, 2022 (Mental Health Act) and the National 
Guidelines on Workplace Mental Wellness, 2023 (Guidelines). 

While the Mental Health Act does not expressly refer to employees, it significantly strengthens the legal 
environment in which they operate by affirming and expanding the rights of persons with mental illness, 
many of whom are in employment. The act guarantees the right to dignity, non-discrimination, medical care 
and reintegration into social and economic life and places clear obligations on both national and county 
Governments to ensure these rights are upheld. It also prohibits exploitative labour practices and mandates fair 
access to medical insurance for mental health treatment.

In this way, the Mental Health Act functions as a powerful rights-based benchmark against which an 
employer’s conduct can be assessed, especially when read together with Article 43 of the Constitution 
guaranteeing the right to health, Article 27 on the right to equality and freedom from discrimination, and 
the Employment Act which prohibits unfair labour practices. Courts, as seen in this case, are already 
interpreting these combined frameworks to impose enforceable duties on employers, including the duty to 
reasonably accommodate mental illness in the workplace and to adjust internal processes accordingly.

The Government’s commitment to mental wellness in the workplace is further articulated in the Guidelines 
issued by the Ministry of Health. The Guidelines provide a detailed and structured roadmap for employers 
to develop mentally healthy workplaces. They frame mental wellness not only as a health issue but also as 
a legal and economic imperative.

Although framed as policy, the Guidelines are aligned with the Constitution and the Mental Health Act 
and are increasingly viewed as a standard of expected conduct particularly for larger or formal sector 
employers. They call on employers to establish workplace mental wellness programmes, appoint wellness 
committees, develop policies, offer support mechanisms and create inclusive, non-discriminatory 
environments. These are presented not as optional good practices but as core elements of a responsible 
and lawful employment framework.
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Conclusion
This case significantly advances Kenyan employment law 
regarding mental health in the workplace by establishing clear 
employer obligations towards employees with mental health 
conditions. Employers must go beyond merely providing 
medical treatment and must make reasonable accommodations 
in the workplace itself, investigate mental incapacity before 
dismissal and ensure fair processes that account for an 
employee’s mental state.

Additionally, failure to adhere to these principles is no longer 
just a reputational risk, it may now result in significant legal and 
financial liability, as seen in this case. Ultimately, these legal and 
policy developments reflect a broader societal shift that mental 
health is no longer a private concern or a soft human resources 
issue. It is a matter of public interest, national productivity and 
enforceable law.
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