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For over 50 years arbitrations in South Africa
were governed by the Arbitration Act 42 of 1965.
This legislation did not distinguish between, or
prescribe different procedures for, international
and domestic arbitrations. This changed in

2017 with the promulgation of the International
Arbitration Act 15 of 2017 (International Act).
Since then (subject to transitional provisions
applicable to arbitrations that began prior to
2017) international arbitrations seated in South
Africa are governed by the International Act,
whereas domestic arbitrations continue to be
governed by the 1965 legislation (Domestic Act).

Each act defines which arbitrations they apply to and will
apply by default when those circumstances are satisfied.
Over time, the circumstances, parties or the place of
performance of the contract can evolve, meaning a
contract that was ‘international’ at the time of contracting
becomes ‘domestic’ in nature, and vice versa. However, the
International Act provides that the test for internationality
is applied to the circumstances that existed at the time the
arbitration agreement was concluded, not at the time of
any future arbitration.

Parties should therefore be alert to the default application
of either the International Act or the Domestic Act when
negotiating arbitration agreements, taking advice on the
implications and consequences for the transaction and any
potential future arbitration.

SOUTH AFRICA

The differences between the acts

The Domestic Act predates the International Act by over

50 years. Therefore, not unexpectedly, the different

acts apply for different procedures and priorities for
arbitrations conducted under them. This can have
significant consequences for the conduct and process of
an arbitration and the enforceability of a final arbitral award.

The International Act incorporates (with some
modifications) the United Nations Commission on
International Trade Law (UNCITRAL) Model Law on
International Commercial Arbitration, 1985 (Model Law).
The Model Law represents a global legal framework

that over 100 legal jurisdictions, including prominent
international arbitral hubs such as Singapore, Hong

Kong, Kenya and Mauritius, have incorporated into their
domestic law. It is designed to achieve greater worldwide
standardisation and harmonisation of international
arbitration legislation, assisting states to reform and
modernise statutory frameworks to accommodate the
features of international commercial arbitration.
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In South Africa, there are notable differences between the
Domestic Act and the Model Law-derived International
Act. These differences have significant consequences for
the parties and the conduct of the arbitration process,
including the:

e grounds and time limits for courts to set aside an
arbitral award;

e circumstances in which court intervention is permitted;

» separability of the arbitration agreement (which
determines whether it can survive a declaration of
invalidity of the underlying contract);

o statutory protection available to arbitrators acting in
good faith; and

o confidentiality applicable to the proceedings and the
circumstances in which proceedings are heard in private
or public.

Which act applies?

The International Act applies to arbitrations in South
Africa that are (i) “international”; and (ii) ‘commercial”. The
Domestic Act is not applicable to any arbitration that is
within the scope of the International Act. Consequently, if
the “international” and “commercial” criteria are satisfied,
then the arbitration is, by default, within the scope of the
International Act and it is those provisions (including the
relevant powers of the courts) that will apply.

SOUTH AFRICA

The meaning of “international’

Article 1(3) of the International Act confirms that an
arbitration is international if:

e the parties have their places of business (being the place
most closely connected with the arbitration agreement
if they have multiple places of business) in different
states; or

» the place of arbitration, place of performance of a
substantial part of the obligations, or place most closely
connected which the subject matter of the dispute, is
situated outside the state in which the parties have their
place of business; or

o the parties agree that the subject matter relates to more
than one country.

This scope is purposefully broadly drafted. In most
circumstances ascertaining whether an arbitration is

within the international scope will be straightforward, and
UNCITRAL has confirmed in its Explanatory Note to the
Model Law that that the criteria will be met in “[t]he vast
majority of situations commonly regarded as international”.
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However, circumstances may arise where it is not expressly
clear if the scope has been met, for example whether the
performance of some, but not all, contractual obligations
overseas constitutes a “substantial part” of the contract. It
could also be difficult to ascertain where a party’s place

of business is if they fail to disclose sufficient information
about their international commercial activities.

The interpretation and application of the international
criteria has not been extensively tested before the South
African courts. However, some interpretative guidance
can be gained from other countries that have also
adopted legislation identical or similar to the Model Law.
In this respect UNCITRAL's Digest of Case Law on the
Model Law (‘Digest’) which is available here. The Digest
confirms that courts in other Model Law jurisdictions have
determined that:

e A company’s “place of business” can include any
location from which a party participates in economic
activities in an independent manner, including where
they have established factories or production plants,
sales or marketing bases, or where administrative
functions of the business are carried out.

SOUTH AFRICA

The fact that a party’s shareholders are international
does not necessarily render the matter international.

Only one international element needs to be satisfied
for the arbitration to be deemed international. For
example, an arbitration will be international if a contract
is performed overseas, despite both parties having their
places of business in the same state and the agreement
being governed by the law of that state.

In determining where a “substantial part of the
obligations” is performed, courts have held that:

o Where an agreement is for the sale of goods, the
place of delivery and acceptance of goods, or the
place of transfer of risks and loading operations,
should be considered as a place where a substantial
part of the obligations was performed.

e “Substantial” could mean ‘most of’ the obligations
but could also mean a minority of obligations if they
are nonetheless “substantial” in nature, such as the
transport of goods between international ports.

e The place where the breach of obligations occurred
is not a relevant consideration.


https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/mal-digest-2012-e.pdf
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The South African legal system witnessed a
sobering showdown in the case of Sports Tavern
& Restaurant and Others v Executor Estate Late
Santos (HCAA 01/2023) [2025] ZALMPPHC 17

(5 February 2025), with arguments revolving
around what constitutes “reasonable legal fees".
The matter centred on a bill of costs submitted
by the appellants (Sports Tavern and Others),
where a striking R20,000 was claimed as a day
fee by an attorney in an unopposed Rule 30
application that became postponed.

The issue in this case was whether an attorney with right of
appearance who appeared in the High Court to move an
unopposed application under Rule 30 was entitled to claim
a day fee similar to that of advocates. This question touches
on the interpretation of Rule 69, Item A10, and Rule 70 of
the Uniform Rules of Court, as well as relevant case law.

The appellants argued that attorneys with the right of
appearance in the High Court should be entitled to

fees equivalent to those of advocates, as per Item A10

of the Tariff of Fees under Rule 70. This item suggests

that attorneys performing the functions of advocates

in the High Court should have their fees determined in
accordance with Rule 69. Rule 69(5) provides that where no
specific tariff applies, the taxing master has the discretion to
allow fees that are reasonable. This discretion is central to
determining whether a day fee is justified.

Rule 70 outlines the taxation process for attorneys’

fees and emphasises that costs must reflect reasonable
remuneration for necessary work properly done. The taxing
master must balance indemnifying the successful party
with ensuring fees remain within reasonable bounds.

SOUTH AFRICA

Background

The taxing master initially allowed R5,400 for the
appearance, but the respondent challenged this figure.

In subsequent reviews, the court reduced the attorney’s
fees further to a modest R1,752 for 1,5 hours of work. But
this wasn't the end of the matter — the appellants insisted
their original claim was justified, citing the uncertainty in
the rules regarding tariffs for attorneys appearing in the
High Court.

Judge Muller, who presided over the appeal, criticised
the appellants for persisting in their demand for such an
exorbitant fee. Highlighting the difference in complexity
between unopposed and opposed applications, he
emphasised that a seasoned attorney should have known
better. Ultimately, the court set the attendance fee at
R3,500, striking a balance between what was deemed
reasonable and what aligned with the principles of justice.
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Conclusion

In delivering the judgment, the court also underscored a
larger issue plaguing the legal profession: spiralling legal
costs. Judge Muller pointed out the public perception of
these costs as unaffordable and called for better oversight
to prevent “egregious overreaching” by legal practitioners.
The judgment was referred to the Legal Practice Council
for further consideration, signalling a firm stance against
exploitative practices.

This case raises critical questions about the responsibilities
of legal professionals and the role of the judiciary in
regulating costs. On the one hand, attorneys should

be fairly compensated for their expertise and efforts.

On the other hand, the profession must balance this with
ethical considerations and the broader goal of accessibility
to justice.

SOUTH AFRICA

The original R20,000 charge was as an example of what
many would perceive as overreach, potentially eroding
public trust in the legal system. The court reminded the
taxing master of its responsibilities and remarked that

the time has come for instances of overreaching to be
reported to the registrar for onward reporting to the Legal
Practice Council.

Legal practitioners must reflect on their duty not just to
their clients but to society as a whole. As Judge Muller
aptly noted, making the High Court accessible doesn't
necessarily mean making it affordable. If the profession is
to maintain its dignity and public confidence, it must tread
carefully in navigating the fine line between reasonable
remuneration and opportunism.

Roy Barendse and Divina Naidoo




OUR TEAM

For more information about our Dispute Resolution practice and services in South Africa, Kenya and Namibia, please contact:

Rishaban Moodley

Practice Head & Director:

Dispute Resolution

Sector Head:

Gambling & Regulatory Compliance
T +27 (0)11 562 1666

E rishaban.moodley@cdhlegal.com

Tim Fletcher

Chairperson

Director: Dispute Resolution
T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Imraan Abdullah

Director:

Dispute Resolution

T +27(0)11 562 1177

E imraan.abdullah@cdhlegal.com

Timothy Baker

Director:

Dispute Resolution

T +27(0)21 481 6308

E timothy.baker@cdhlegal.com

Eugene Bester

Director:

Dispute Resolution

T +27(0)11 562 1173

E eugene.bester@cdhlegal.com

Neha Dhana

Director:

Dispute Resolution

T +27(0)11 562 1267

E neha.dhana@cdhlegal.com

Denise Durand

Director:

Dispute Resolution

T +27(0)11 562 1835

E denise.durand@cdhlegal.com

Claudette Dutilleux

Director:

Dispute Resolution

T +27(0)11 562 1073

E claudette.dutilleux@cdhlegal.com

Jackwell Feris

Sector Head:

Industrials, Manufacturing & Trade
Director: Dispute Resolution

T +27(0)11 562 1825

E jackwell.feris@cdhlegal.com

Nastascha Harduth

Sector Head: Corporate Debt,
Turnaround & Restructuring
Director: Dispute Resolution
T +27 (0)11 562 1453

E n.harduth@cdhlegal.com

Anja Hofmeyr

Director:

Dispute Resolution

T +27 (0)11 562 1129

E anja.hofmeyr@cdhlegal.com

Corné Lewis

Director:

Dispute Resolution

T +27 (0)11 562 1042

E corne.lewis@cdhlegal.com

Nomlayo Mabhena-Mlilo

Director:

Dispute Resolution

T +27 (0)11 562 1743

E nomlayo.mabhena@cdhlegal.com

Sentebale Makara

Director:

Dispute Resolution

T +27 (0)11 562 1181

E sentebale.makara@cdhlegal.com

Vincent Manko

Director:

Dispute Resolution

T +27 (0)11 562 1660

E vincent.manko@cdhlegal.com

Khaya Mantengu

Director:

Dispute Resolution

T +27(0)11 562 1312

E khaya.mantengu@cdhlegal.com

Richard Marcus

Director:

Dispute Resolution

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director:

Dispute Resolution

T +27 (0)11 562 1056

E burton.meyer@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E desmond.odhiambo@cdhlegal.com

Lucinde Rhoodie

Director:

Dispute Resolution

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Clive Rumsey

Sector Head: Construction & Engineering

Director: Dispute Resolution
T +27(0)11 562 1924
E cliverumsey@cdhlegal.com

Belinda Scriba

Director:

Dispute Resolution

T +27(0)21 405 6139

E belinda.scriba@cdhlegal.com

Tim Smit

Sector Head:

Consumer Goods, Services & Retail
Director: Dispute Resolution

T +27(0)11 562 1085

E tim.smit@cdhlegal.com

Marelise van der Westhuizen

Director:

Dispute Resolution

T +27(0)11 562 1208

E marelise.vanderwesthuizen@cdhlegal.com

Joe Whittle

Director:

Dispute Resolution

T +27(0)11 562 1138

E joe.whittle@cdhlegal.com

Roy Barendse

Executive Consultant:

Dispute Resolution

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com




BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11 562 1000 F +27 (0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21481 6300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI

Merchant Square, 3" floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114

E cdhkenya@cdhlegal.com

NAMIBIA
1st Floor Maerua Office Tower, Cnr Robert Mugabe Avenue and Jan Jonker Street, Windhoek 10005, Namibia
PO Box 97115, Maerua Mall, Windhoek, Namibia, 10020
T +264 833 730 100 E cdhnamibia@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 4816400 E cdhstellenbosch@cdhlegal.com

©2025 14469/MAR

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com



https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/
https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor

	Button 15: 
	Button 16: 
	Button 17: 
	Button 18: 
	Button 19: 
	Button 20: 


