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The conduct and resolution of international
disputes are frequently influenced by
geopolitical and economic forces — which have
become more erratic in the current climate.
Sanctions, in particular, can significantly affect
dispute resolution where parties are based in, or
connected to, sanctioned jurisdictions.

Since 2014, a broad array of financial and trade sanctions
have been imposed on Russia by countries and
international bodies including the European Union (EU),
US, Australia and Japan. In the intervening years, these
sanctions have expanded in scope, targeting a broad range
of sectors, entities and individuals.

In response, the Russian Government has imposed its

own countermeasures, including trade, finance and

visa restrictions on countries that it has designated as
‘unfriendly” (unfriendly states). By contrast, in 2023 a list of
neutral or friendly countries (friendly states) was published
which includes former Soviet Republics and various African
countries, including South Africa, Morocco and Algeria.

This article explores:

e The impact of sanctions on international arbitrations
involving Russian parties.

e The implications of Russia’s Lugovoy Law for arbitrations
seated in unfriendly states.

e The search for alternative options in friendly states,
including South Africa.
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The impact of sanctions on international
arbitrations

The sanctions regimes imposed on Russia include specific
carve outs and protections where sanctioned parties
need to pursue or defend contentious legal proceedings.
Leading European arbitral institutions have issued joint
statements confirming that “transactions which are strictly
necessary to ensure access to judicial, administrative or
arbitral proceedings” are exempt from sanctions (see the
joint statement here).

However, despite these carve outs and assurances,
in practice, the imposition of sanctions can still
create significant obstacles that may hinder a party’s
ability to freely pursue or defend proceedings. These
obstacles include:

o Constraints on legal representation: Some countries,
including the UK, have imposed restrictions on the
circumstances in which lawyers can provide legal
advisory services in connection with a sanctioned
activity. Although carve outs exist for contentious
matters, in reality parties may still face difficulties
obtaining adequate representation of their choice,
including at pre-dispute stages and where law firms
decline instructions due to reputational concerns.

o Travel restrictions: The imposition of travel and entry
restrictions may prevent in-person participation in
proceedings or interfere with the collection of physical
or witness evidence.

o Financial barriers: Asset freezes can restrict the ability
of a sanctioned entity to fund legal or arbitration
fees. The removal of some Russian banks from
the SWIFT payment system can complicate the
execution of payments, even where funds are available
and accessible.


https://sccarbitrationinstitute.se/wp-content/uploads/2025/01/joint-statement-7th-sanctions-package-26-july-2022_final.pdf
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Many Russian parties have asserted that they have faced,
and continue to face, restrictions on their ability to fully and
freely participate in the arbitral process. In an amicus curiae
brief submitted to the EU’s Court of Justice (available here),
the Russian Arbitration Association stated that:

“Russian parties continued to be discriminated
[against] both in arbitration and in litigation in Europe

— they were unable to instruct legal counsel, experts,
interpreters, to appoint arbitrators, to pay arbitration
and court fees, to hire hearing premises, even simply
to enter Europe ... There have been multiple cases
when Russian legal counsel who travelled to arbitration
hearings were interviewed, and confidential arbitration
bundles were copied by secret services at the EU
borders against parties’ objections.”

The Lugovoy Law

To counteract these issues, in June 2020 the Russian
Federal Law 171-FZ was adopted (the “Lugovoy Law”). It
amended Article 248 of the Russian Commercial (Arbitrazh)
Procedure Code to enable the Russian commercial

courts to assume jurisdiction over disputes that involved
sanctioned entities, or otherwise related to the imposition
of sanctions by unfriendly states. This gives jurisdiction

to Russian courts even where parties had previously
contracted to resolve disputes before a foreign court or
arbitral tribunal.

The premise was that a fair and impartial forum could not
be guaranteed in unfriendly states, or before arbitrators
who are citizens of those countries, and so litigating before
the Russian courts would avoid these perceived difficulties,
which could otherwise deprive Russian parties of their
legitimate rights and interests.
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Impact on non-Russian parties

The introduction of the Lugovoy Law has significant
detrimental effects for non-Russian parties. These include:

e Dual proceedings: Since its introduction, the scope
and application of the Lugovoy Law has expanded
considerably. Russian courts have frequently invoked
the Lugovoy Law to issue anti-suit injunctions to
restrain the pursuit of foreign court or arbitration
proceedings, even where the Russian party is not
sanctioned and the agreed forum is in a friendly state.
Many non-Russian entities have consequently faced
the cost and uncertainty of dual arbitral and Russian
court proceedings.

e Enforcement challenges: Non-Russian entities
who succeed in arbitration in unfriendly states face
considerable difficulties in enforcing awards in Russia.
In August 2024 a Russian court cited the “legal
aggression” of unfriendly states and the Polish and
Swedish nationality of two of the arbitrators in refusing
to enforce a Stockholm Chamber of Commerce award
(Case No A60-24839/2024).



https://arbitration.ru/upload/medialibrary/46a/s986k88t8o6m8xv813gawgnbkz2tc3va/RAA-Amicus-Reibel-Case-C_802-24-dated-14-May-2025.pdf
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e Excessive penalties: The Russian courts are empowered
to issue heavy fines for non-compliance with court
orders. In Google LLC and Google Ireland Limited v
NAO Tsargrad Media and Others [2025] EWHC 94, it
was stated that a fine issued against various Google
entities by the Russian Arbitrazh Court stood in January
2025 at an astonishing GBP 1,020,000,000,000,000,00
0,000,000,000,000 — an amount considerably greater
than the world’'s GDP. Some non-Russian parties have
even requested that foreign courts revoke anti-suit
injunctions they previously requested and were granted
to avoid the imposition of stratospheric penalties (as in
UniCredit Bank GmbH v RusChemAlliance LLC [2025]
EWCA Civ 99).

Impact on Russian parties

It is notable that the Lugovoy Law can also have detrimental
commercial and legal consequences for Russian parties.

e Dual proceedings: Despite the Lugovoy Law, arbitral
tribunals (relying on the principle of Kompetenz-
Kompetenz which allows them to determine their
jurisdiction) continue to assert jurisdiction over disputes

involving Russian parties. Many national courts have

supported this stance, with the result that Russian
entities face concurrent proceedings and potential
anti-suit injunctions. For instance, in UniCredit Bank

GmbH v RusChemAlliance LLC [2024] UKSC 30, the

UK Supreme Court upheld an anti-suit injunction

restraining court proceedings in favour of a Paris-

seated arbitration governed by English law.
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e Enforcement challenges: It can be difficult to enforce
judgments issued pursuant to the Lugovoy Law where
national courts instead recognise the original dispute
resolution clause. In particular, the EU’s fifteenth
sanctions package in December 2024 prohibited
European courts from enforcing decisions derived from
the Lugovoy Law.

e Commercial consequences: Amid concerns about
the Russian courts assuming jurisdiction and an
inability to enforce international awards or judgments
in Russia, some non-Russian parties are requesting
additional contractual protections such as guarantees
and deferred payment obligations until post-delivery
of goods. This increases cost, commercial risk and
uncertainty for Russian parties. Additionally, Russian
parties may face transactional obstacles as the EU’s
fourteenth package of sanctions included provisions
to prohibit transactions with Russian entities that seek
to rely on the Lugovoy Law in violation of previous
arbitration agreements.

The search for an alternative seat

European seats and established arbitral centres in London,
Paris and Stockholm have traditionally been popular with
Russian parties and in 2022, 20.8% of the Stockholm
Chamber of Commerce’s cases involved a Russian party.
However, all of these jurisdictions have been designated

as unfriendly states and the Russian Arbitration Association
has concluded that there is a perception that "EU arbitration
is no longer a neutral and reliable forum for disputes
involving Russian parties”.



DISPUTE RESOLUTION
ALERT

Sanctions-era
arbitration:
Is South Africa

the answer?
CONTINUED

Cliffe Dekker Hofmeyr

Legal500

2025

TIER 1
Dispute
Resolution

The Russian Association of Arbitrators has similarly
concluded that:

“The EU restrictions and discriminatory practices
against Russian parties made them look for viable
alternatives outside Europe, which can ensure access
to justice and neutrality ... In arbitrations already

in progress with a legal seat in the EU, parties and
tribunals may be inclined to relocate the legal seat to
non-EU jurisdictions.”

It is therefore clear that parties are considering whether
some of the negative implications and risks associated with
the imposition of sanctions by unfriendly states and the
Lugovoy Law could be mitigated by instead choosing to
arbitrate in a friendly state.

Arbitrating in a friendly state could benefit non-Russian
parties, because although the Russian courts have assumed
jurisdiction in the vast majority of Lugovoy Law cases, there
have been instances where they have upheld arbitration
clauses where the arbitration is seated in friendly states.

For example, in May 2024 the Arbitrazh Court of Saint
Petersburg enforced a Hong Kong seated arbitration
agreement, emphasising that China is a friendly state and
neither Hong Kong nor China had imposed sanctions on
Russia. Similarly, in an amicus curie brief to the Russian
constitutional court, the Russian Arbitration Association
asserted that the Lugovoy Law should not preclude

Russian parties arbitrating in Hong Kong, noting impartial
arbitrators, access to fair and impartial proceedings,
unrestricted entry for Russian citizens and the ability to pay
fees through Chinese banks. Although the Russian courts’
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approach has been inconsistent, where clauses in friendly
states are upheld, it offers non-Russian parties a potential
route to avoid the cost and risk of the Russian courts
assuming jurisdiction and imposing astronomical non-
compliance fines.

Arbitrating in a friendly state could also benefit Russian
parties as an award issued in a friendly state pursuant
to a valid and binding arbitration agreement is likely to
have better prospects of being enforced internationally
than a Russian court judgment issued pursuant to the
Lugovoy Law.

The South African solution

As both Russian and non-Russian parties seek alternatives,
South Africa, like China, presents a compelling option

to mitigate against the impact of sanctions and the
Lugovoy Law.

South Africa is a BRICS member and has not imposed
any sanctions on Russia and has been designated by
the Russian Government as a friendly state. South Africa
has not imposed any restrictions on the entry of Russian
nationals or the provision of legal advice.
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Sa nCtionS-era South Africa has modern international arbitration legislation based on the

. . . UNCITRAL Model Law, is a signatory to the New York Convention on the
arb|trat|0n. Recognition and Enforcement of Arbitral Awards, and has an independent and
IS South Africa arbitration-friendly judiciary and the ability to appoint impartial arbitrators.
> Its principal commercial arbitration institute, the Arbitration Foundation of

the answer: Southern Africa, was founded almost 30 years ago and has administered over 170
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