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Starting a business is challenging enough 
– ensuring it runs smoothly and is able to 
successfully operate from day one should not 
be one of those challenges.

South African common law provides that a 
company yet to be incorporated cannot perform 
juristic acts, and it is not possible to represent an 
unincorporated company. Contracts concluded 
by unincorporated companies were accordingly 
considered to be void ab initio and not capable 
of being ratified following its incorporation. This 
common law principle created an obstacle for 
entrepreneurs as they were not able to enter into 
valid contracts to set up the operations of their 
businesses before a company was incorporated, 
such as a lease agreement for business premises. 
This obstacle was later partially removed by our 
courts, which construed these types of contracts 
as a stipulatio alteri. However, such contracts 
do not automatically regulate the potential 
consequences arising from the company not 
eventually being incorporated.

To deal with this, South African law provides entrepreneurs 
with a useful tool, namely the pre-incorporation contract. 
Section 1 of the Companies Act 71 of 2008 (Companies 
Act) defines a pre-incorporation contract as:

“[A] written agreement entered into before the 
incorporation of a company by a person who purports 
to act in the name of, or on behalf of, the proposed 
company, with the intention or understanding that 
the proposed company will be incorporated, and will 
thereafter be bound by the agreement.” 

Section 21 of the Companies Act creates the statutory 
exception to the common law principle discussed 
above and allows a contract to ‘time-travel’ and bind 
the company upon incorporation, provided certain 
requirements are met.

It is stated in section 21 of the Companies Act that a 
person (the promoter) may enter into a contract in the 
name of, or purport to act in the name of, or on behalf 
of, an unincorporated entity. The requirements for a valid 
pre-incorporation contract are:

•	 it must be in writing;

•	 the company must subsequently be incorporated; and

•	 the board of the company must either ratify (completely, 
partially or conditionally) or reject the pre-incorporation 
contract within three months from the company’s 
incorporation date, failing which, the pre-incorporation 
contract will be deemed to have been ratified.

If all the requirements above are met, the pre-incorporation 
contract is as enforceable against the company as if it had 
been a party to the contract when it was made.
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Liability

It must be noted that the promoter is jointly and severally liable with any 
other persons for liabilities created, as provided for in the pre-incorporation 
contract, while so acting if (i) the company is not incorporated, or (ii) after being 
incorporated, the company rejects any part of such agreement. If any part of 
the pre-incorporation contract is rejected, the liability of the promoter is only in 
respect of those rejected portions. However, the liability is discharged if the –

•	 company entered into an agreement on the same terms as, or in substitution 
for, the pre-incorporation contract; or

•	 pre-incorporation contract is ratified or deemed to have been ratified, as 
discussed above.

Further, if the board rejects the pre-incorporation contract, any person who 
bears liability (such as the promoter) may assert a claim against the company 
for any benefit the company received, or is entitled to receive, in terms of the 
pre-incorporation contract.

It is noteworthy that section 21 of the Companies Act does not prescribe a time 
within which the company must be incorporated following the conclusion of the 
pre-incorporation contract. As such, a promoter should take all reasonable steps 
to ensure that the company is incorporated as soon as reasonably practicable, or 
only conclude a pre-incorporation contract when there is reasonable certainty 
that a company will be incorporated as any person who bears liability (such as 
the promoter) will remain liable under the pre-incorporation contract until the 
earlier of the (i) company’s incorporation and subsequent ratification (completely, 
partially or conditionally) by the board of directors, or (ii) cancellation or 
termination of the pre-incorporation contract.
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Regulation 35 of the Companies Regulations, 2011 provides that a promoter 
may give notice to a company of the pre-incorporation contract by filing with 
the Companies and Intellectual Property Commission (CIPC), and delivering to 
the company, a notice in Form CoR35.1. Although this notice is voluntary, it is 
highly recommended to mitigate the risk of ambiguity as to the pre-incorporation 
contract’s existence and any liability attached to it. The regulation further 
provides that, if the board decides to completely or partially reject or ratify the 
pre-incorporation contract, the company must, within five business days, file an 
official notice of its decision with the CIPC in Form CoR35.2. A copy of this notice 
must also be delivered to each party to the pre-incorporation contract or each 
person “materially affected” by the action. As such, even if the promoter does 
not file their notice, the company is required to file its notice of its board decision 
with the CIPC.

Conclusion

Section 21 of the Companies Act takes a balanced approach. On the one 
hand, it protects third parties contracting with an unincorporated company by 
minimising their risk as the promoter is liable until the pre-incorporation contract 
is ratified or another agreement is entered into. On the other hand, it safeguards 
(i) the promoter, as the board of the company has three months to ratify or reject 
the pre-incorporation contract, and (ii) the company has the freedom to accept 
or reject all or part of the pre-incorporation contract and thus, agree to be 
bound and assume the liabilities of the promoter. Therefore, entrepreneurs and 
companies can safely teleport their contracts through the space-time continuum.

Roxanna Valayathum, Storm Arends and Menachem Gudelsky

S O U T H  A F R I C A

2024

Cliffe Dekker Hofmeyr

CONTINUED 



Ian Hayes
Practice Head & Director:
Corporate & Commercial
T	 +27 (0)11 562 1593
M	+27 (0)83 326 4826
E	 ian.hayes@cdhlegal.com

Sammy Ndolo
Managing Partner | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 710 560 114 
E	 sammy.ndolo@cdhlegal.com

David Thompson
Deputy Practice Head & Director:
Corporate & Commercial
T	 +27 (0)21 481 6335
M	+27 (0)82 882 5655
E	 david.thompson@cdhlegal.com

Patrick Kauta
Managing Partner | Namibia
T	 +264 833 730 100
M	+264 811 447 777
E	 patrick.kauta@cdhlegal.com

Shameegh Allen
Director:
Corporate & Commercial
T	 +27 (0)21 481 6399
M	+27 (0)79 967 0871
E	 shameegh.allen@cdhlegal.com

Kate Anderson
Director:
Corporate & Commercial
T	 +27 (0)11 562 1105
M	+27 (0)82 418 3784
E	 kate.anderson@cdhlegal.com

Vivien Chaplin 
Sector Head: Mining & Minerals
Director: Corporate & Commercial
T	 +27 (0)11 562 1556
M	+27 (0)82 411 1305
E	 vivien.chaplin@cdhlegal.com

OUR TEAM
For more information about our Corporate & Commercial practice and services in South Africa, Kenya and Namibia please contact:

Clem Daniel
Director:
Corporate & Commercial
T	 +27 (0)11 562 1073
M	+27 (0)82 418 5924
E	 clem.daniel@cdhlegal.com

Bonita de Silva
Director | Namibia
Corporate & Commercial
M	+264 81 122 2884
E	 bonita.desilva@cdhlegal.com

Ilda dos Santos
Director | Namibia
Corporate & Commercial
T	 +264 081 125 0996
E	 ilda.dossantos@cdhlegal.com

Andrew Giliam
Director:
Corporate & Commercial
T	 +27 (0)21 481 6363
M	+27 (0)83 359 7069
E	 andrew.giliam@cdhlegal.com

John Gillmer
Joint Sector Head: Private Equity
Director: Corporate & Commercial
T	 +27 (0)21 405 6004
M	+27 (0)82 330 4902
E	 john.gillmer@cdhlegal.com

Allan Hannie 
Director:
Corporate & Commercial
T	 +27 (0)21 405 6010
M	+27 (0)82 373 2895
E	 allan.hannie@cdhlegal.com 

Amelia Heeger
Director: 
Corporate & Commercial
T	 +27 (0) 11 562 1562
M	+27 (0)82 850 9811
E	 amelia.heeger@cdhlegal.com

Peter Hesseling
Director:
Corporate & Commercial
T	 +27 (0)21 405 6009
M	+27 (0)82 883 3131
E	 peter.hesseling@cdhlegal.com

Quintin Honey
Director:
Corporate & Commercial
T	 +27 (0)11 562 1166
M	+27 (0)83 652 0151
E	 quintin.honey@cdhlegal.com

Willem Jacobs
Director:
Corporate & Commercial
T	 +27 (0)11 562 1555
M	+27 (0)83 326 8971
E	 willem.jacobs@cdhlegal.com

Rachel Kelly 
Director:
Corporate & Commercial
T	 +27 (0)11 562 1165
M	+27 (0)82 788 0367
E	 rachel.kelly@cdhlegal.com

Yaniv Kleitman
Director:
Corporate & Commercial
T	 +27 (0)11 562 1219
M	+27 (0)72 279 1260
E	 yaniv.kleitman@cdhlegal.com

Dane Kruger
Director:
Corporate & Commercial
T	 +27 (0)21 481 6362
M	+27 (0)74 914 1402
E	 dane.kruger@cdhlegal.com

André de Lange
Sector Head: Agriculture, Aquaculture  
& Fishing Sector
Director: Corporate & Commercial
T	 +27 (0)21 405 6165
M	+27 (0)82 781 5858
E	 andre.delange@cdhlegal.com

Alex Muchira
Partner | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 726 472 788 
E	 alex.muchira@cdhlegal.com

Brian Muchiri
Partner | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 710 560 114 
E	 brian.muchiri@cdhlegal.com

Jaco Meyer
Director:
Corporate & Commercial
T	 +27 (0)11 562 1749
M	+27 (0)83 477 8352
E	 jaco.meyer@cdhlegal.com

Anita Moolman
Director:
Corporate & Commercial
T	 +27 (0)11 562 1376
M	+27 (0)72 252 1079
E	 anita.moolman@cdhlegal.com

Wayne Murray
Director:
Corporate & Commercial
T	 +27 (0)21 405 6018
M	+27 (0)79 691 0137
E	 wayne.murray@cdhlegal.com



OUR TEAM
For more information about our Corporate & Commercial practice and services in South Africa, Kenya and Namibia please contact:

Francis Newham
Executive Consultant:
Corporate & Commercial
T	 +27 (0)21 481 6326
M	+27 (0)82 458 7728
E	 francis.newham@cdhlegal.com

David Pinnock
Joint Sector Head: Private Equity
Director: Corporate & Commercial
T	 +27 (0)11 562 1400
M	+27 (0)83 675 2110
E	 david.pinnock@cdhlegal.com

Allan Reid
Executive Consultant:
Corporate & Commercial
T	 +27 (0)11 562 1222
M	+27 (0)82 854 9687
E	 allan.reid@cdhlegal.com

Megan Rodgers
Sector Head: Oil & Gas 
Director: Corporate & Commercial
T	 +27 (0)21 481 6429
M	+27 (0)79 877 8870
E	 megan.rodgers@cdhlegal.com

James Ross
Director:
Corporate & Commercial
T	 +27 (0)21 481 6424
M	+27 (0)71 304 0513
E	 james.ross@cdhlegal.com

Ludwig Smith
Sector Head: Financial Institutions,  
Services & Fintech
Director: Corporate & Commercial
T	 +27 (0)11 562 1500
M	+27 (0)79 877 2891
E	 ludwig.smith@cdhlegal.com

Tayyibah Suliman
Sector Head: Technology & Communications
Director: Corporate & Commercial
T	 +27 (0)11 562 1667 
M	+27 (0)71 602 6224
E	 tayyibah.suliman@cdhlegal.com

Roxanna Valayathum
Joint Sector Head: Pharmaceuticals
Director: Corporate & Commercial
T	 +27 (0)11 562 1122  
M	+27 (0)72 464 0515
E	 roxanna.valayathum@cdhlegal.com

Njeri Wagacha
Partner | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 710 560 114
E	 njeri.wagacha@cdhlegal.com

Charl Williams
Director:
Corporate & Commercial
T	 +27 (0)21 405 6037
M	+27 (0)82 829 4175
E	 charl.williams@cdhlegal.com

Alistair Young
Director:
Corporate & Commercial
T	 +27 (0)11 562 1258
M	+27 (0)84 676 1171
E	 Alistair.young@cdhlegal.com

Emma Hewitt
Practice Management Director:
Corporate & Commercial
T	 +27 (0)11 562 1635
M	+27 (0)82 896 1332
E	 emma.hewitt@cdhlegal.com

Nuhaa Amardien
Counsel:
Corporate & Commercial
T	 +27 (0)21 405 6019
M	+27 (0)60 962 9975
E	 nuhaa.amardien@cdhlegal.com

Alecia Pienaar
Counsel:
Environmental Law 
M	+27 (0)82 863 6272
E	 alecia.pienaar@cdhlegal.com

Christelle Wood
Counsel:
Corporate & Commercial
T	 +27 (0)11 562 1372
M	+27 (0)83 498 2850
E	 christelle.wood@cdhlegal.com



CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek 

ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. 

Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr 

will accept no responsibility for any actions taken or not taken on the basis of this publication. 

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.  

Dx 154 Randburg and Dx 42 Johannesburg.

T	 +27 (0)11 562 1000	 F	 +27 (0)11 562 1111		 E		 jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T	 +27 (0)21 481 6300	 F	 +27 (0)21 481 6388		E	ctn@cdhlegal.com

NAIROBI
Merchant Square, 3rd floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.

T	 +254 731 086 649 | +254 204 409 918 | +254 710 560 114

E	 cdhkenya@cdhlegal.com

ONGWEDIVA
Shop No A7, Oshana Regional Mall, Ongwediva, Namibia.

T	 +264 (0) 81 287 8330	 E	 cdhnamibia@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.

T	 +27 (0)21 481 6400	 E	 cdhstellenbosch@cdhlegal.com

WINDHOEK
1st Floor Maerua Office Tower, Cnr Robert Mugabe Avenue and Jan Jonker Street, Windhoek 10005, Namibia.

PO Box 97115, Maerua Mall, Windhoek, Namibia, 10020

T +264 833 730 100	 E cdhnamibia@cdhlegal.com

©2025 15303/NOV

https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/
https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor

	Button 20: 
	Button 21: 
	Button 22: 
	Button 23: 
	Button 24: 
	Button 25: 


