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Are you entitled to
a refund of your
deposit when the
sale lapses?

In the realm of property transactions, disputes
can arise over seemingly straightforward
agreements. The case of Christopher Charles
Hughes v Pam Golding Properties (Pty) Ltd and
two Others (case number 1030/2022) sheds light
on the intricacies of real estate contracts and the
consequences of their interpretation.

At the heart of this legal battle lies an agreement of

sale for an immovable property situated in Hout Bay.

The protagonists are Christopher Charles Hughes

(the applicant) and Nicolas Gargassoulas (the first
respondent), along with Cindy-Ann Oosthuizen (the
second respondent) and Pam Golding Properties Pty

Ltd (the third respondent). The dispute centres around
the validity of the agreement, the waiver of suspensive
conditions, and the cession of rights related to a substantial
deposit. In this article, we delve into the facts, legal
arguments and the court’s decision in this intriguing case,
which has far-reaching implications for property buyers,
sellers and real estate professionals.

The dispute centred around an agreement of sale entered
into between the applicant and Mr Peter Henry Green for
the sale of the applicant’'s immovable property through
the agency of Pam Golding Properties. The property

sale agreement between Green and the applicant was
finalised on 12 February 2020 and the agreed purchase
price was R4,950,000. According to the terms of the
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agreement, Green was required to deposit R1 million
into Pam Golding Property’s trust account within seven
business days of signing the agreement. Additionally,

he was to pay the remaining purchase price to the
conveyancing attorneys appointed by the applicant upon
property transfer registration.

Clause 6.1 of the agreement stipulated that the sale was
subject to a suspensive condition. Green needed to secure
mortgage loan approval for the balance of the purchase
price by 13 March 2020. Notably, Clause 6.2 allowed Green
to waive this condition by providing written notice to the
seller before the fulfilment or waiver date. If the suspensive
condition remained unmet by the due date, the agreement
would become null and void, and the deposit, along with
any accrued interest, would be promptly refunded to the
purchaser within five business days.

Unfortunately, Green failed to meet this condition, resulting
in the agreement lapsing. As a consequence of the lapsed
agreement, the High Court ordered the third respondent
to refund the substantial deposit that Green had paid to the
first and second respondents.

The importance of precise contractual terms

As a point of departure, the Supreme Court of Appeal (SCA)
observed that the applicant and Green operated under

the mistaken belief that the agreement remained valid

and was still subject to the suspensive condition. This is
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Court orders
removal of livestock
from South African
farm

In a recent judgment from the Land Claims
Court in Moladora Trust v Mereki and Others
(189/2023) [2024] ZASCA 37 (3 April 2024),

the Moladora Trust's (Trust) appeal was upheld,
resulting in a significant ruling regarding the
presence of grazing animals on a farm in the
North West Province. The Trust, as the owner of
the property, had sought relief against the Mereki
children, who were occupying the land and
grazing livestock without explicit consent.

The court’s decision, authored by Weiner JA and
concurred by Ponnan and Matojane JJA, emphasised
the lack of evidence supporting any tacit agreement or
consent for the Mereki children to keep livestock on the
farm. Despite efforts by the Trust to communicate this
to the Mereki children, including written notices, the
children continued to graze animals on the property
without permission.

The judgment set aside the previous ruling of the Land
Claims Court, ordering the Mereki children to immediately
remove all grazing animals from the farm. Failure to

comply within 30 days would lead to the impounding of
the livestock by the Sheriff of the High Court. Additionally,
the Mereki children were interdicted and restrained from
returning or keeping any livestock on the farm without prior
consent from the Trust.
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The ruling clarifies the importance of explicit consent in
matters of land use and ownership, reaffirming the rights of
property owners in South Africa. This decision underscores
the significance of legal clarity and adherence to property
rights, particularly in contexts involving land tenure and
agricultural practices.

In order to secure the right to graze animals on another
person’s property, the options below can be considered.

Servitude

A servitude can be registered in the relevant Deeds Office
that has jurisdiction over the property to secure a limited

real right over the property in question. The servitude can
be registered for a limited period of time, or in perpetuity.

If the servitude is registered over a portion of land in terms
of a notarial deed, a servitude diagram would usually need
to be framed for the servitude to be registered.

It is, however, important to note that in terms of section
6A of the Subdivision of Agricultural Land Act 70 of 1970
(Act), a servitude over agricultural land may, however, not
be registered without the written consent of the Minister
of Agriculture, unless the following exceptions in terms of
section 6A apply:

e aright of way, aqueduct, pipeline or conducting of
electricity with a width not exceeding 15 metres;

e aservitude which is supplementary to a servitude
referred to in paragraph (1) and which has a servitude
area not exceeding 225 square metres which adjoins the
area of the last-mentioned servitude;
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e ausufruct over the whole of agricultural land in favour
of one person or in favour of such person and their
spouse or the survivor of them if they are married in
community of property.

Where a servitude over agricultural land is described

in general terms, for example where the servitude

area or route will be determined at a later stage, the
ministerial consent will therefore also be required unless
it is clear that the provisions of section 6A of the Act are
not being contravened.

It is also important to bear in mind that where a servient
property is mortgaged, the mortgagee’s consent to the
registration of the servitude will be required.

Lease agreement

The parties could enter into a lease agreement and the
tenant could then be restricted to using the land only for
the purpose as set out in the lease agreement, such as the
grazing of animals and related activities.

The Act, however, states that no lease in respect of a
portion of agricultural land shall be entered into if:

o the period of such lease is 10 years or longer or is the
natural life of the lessee or the life of any other person
mentioned in the lease; or

e the lease is renewable from time to time at the will of
the lessee, either by the continuation of the original
lease or by entering into a new lease, indefinitely or for

periods which together with the first period of the lease

amount in all to not less than 10 years.
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Grazing agreement

A grazing agreement would include the right to take what
grows on the land, referring specifically to the grass/plants
which will be removed by virtue of it being grazed by the
livestock (rather than a right to occupy the property).

It is, however, important to note that the following actions
are also prohibited in terms of the Act, except where these
actions relate to the purposes of a mine as defined in
section 1 of the Mines and Works Act 27 of 1956:

e no portion of agricultural land, whether surveyed or not
and whether there is any building thereon or not, shall
be sold or advertised for sale;

* no right to such portion shall be sold or granted for
a period of more than 10 years or for the natural
life of any person or to the same person for periods
aggregating more than 10 years.

It is therefore advisable to consult an attorney to
obtain advice on the best option for the specific
circumstances in question.

Simone Immelman and Kirsty de Sousa
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