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Much has been said of the Competition
Commission’s (Commission) stance that

section 12A(3)(e) of the Competition Act 89

of 1998 (as amended) (Act) creates a positive
obligation to promote a greater spread of
ownership by historically disadvantaged persons
(HDPs) or workers in every merger. However, the
question of which component of “ownership”

is primary in identifying if an entity constitutes
an HDP is not always clear cut.

The Commission’s Revised Public Interest Guidelines
Relating to Merger Control (Guidelines) provide that the:

"Commission will regard ownership to include
ownership of voting shares or an interest in either
a business or part of a business, including tangible
assets (such as property, equipment and land) and
intangible assets (such as intellectual property).”

Absent voting rights, what “interest” would be relevant

in assessing ownership? The question arises because
ownership can involve multiple rights, which may be
separated and held by different parties. Ordinarily, one
who wholly owns something also controls it (e.g. through
voting rights) and can reap the economic benefits that flow
from such ownership. However, this is not always the case.

SOUTH AFRICA

Trust structures

For instance, in a trust structure the beneficiaries reap

the economic benefits that flow from assets of the trust,
but who “controls” the trust is a more vexed question.

The beneficiaries seldom exercise voting rights or
determine who exercises voting rights. The Act determines
that the controller of the trust is a person who has the
ability to control the majority of the votes of the trustees,
to appoint the majority of the trustees, or to appoint or
change the majority of the beneficiaries of the trust. In
many cases, the founder of the trust will specify in the trust
deed who the trustees are; who the beneficiaries are; how
voting amongst the trustees should work; and who has
the power to amend these components of the trust deed.
Therefore, in certain circumstances, the founder may be
the “controller” of the trust if they fit the Act’s definition.

If a trust deed grants extensive decision-making powers

to a single trustee, it may be that one or more of the
trustees could control a trust. How does one then identify
whether the trust constitutes an HDP for purposes of
section 12A(3)(e)?

In its Guidelines, the Commission notes that it will apply
the definition of HDP contemplated in section 3(2) of the
Act and that a merger involving a shareholder who does
not fall within the definition in section 3(2) of the Act will
not be responsive to section 12A(3)(e) of the Act.
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necessarily clarify this question. Section 3(2) of the Act

or financial benefit in says that
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historically disadvantaged person if that person:

(a) is one of a category of individuals who, before
the Constitution of the Republic of South Africa,
1993 (Act 200 of 1993), came into operation,
were disadvantaged by unfair discrimination on
the basis of race;

(b) is an association, a majority of whose members
are individuals referred to in paragraph (a);

(c) is a juristic person other than an association,
and individuals referred to in paragraph (a) own
and control a majority of its issued share capital
\ or members’ interest and are able to control a
. majority of its votes; or
TIER 2 (d) is a juristic person or association, and persons
Competition referred to in paragraph (a), (b) or (c) own and
control a majority of its issued share capital

or members’ interest and are able to control a
majority of its votes.”

Even though the Act confirms that a “firm” includes

‘a person, partnership or a trust”, strictly speaking, in terms
of the common law, a trust is not a juristic person, because
the trust is merely a collection of assets and liabilities.
Therefore, the above definition does not cover a trust.

SOUTH AFRICA

If a trust is considered a juristic person, this definition
suggests that no trust can be considered an HDP unless
‘ownership”, control and voting rights sit together, which
seldom occurs in a trust. That suggests that an entity
that is owned and / or controlled by a trust can never be
considered to have HDP ownership, even if, for instance,
all beneficiaries are HDPs, the founder is an HDP and

all trustees are HDPs. That would leave a major gap in
facilitating economic transformation through the Act.

Purposive approach

To achieve the objects of the Act in these circumstances,
therefore, one could apply a purposive approach.

Merger regulation has, to date, been largely concerned
with control — a merger occurs when control is established
and the competitive decisions to be exercised by the
controllers are most relevant to establishing the effect of
the merger. Should public interest considerations in the
context of merger regulation similarly be concerned with
who the controllers of an entity are in order to identify
HDP ownership?
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If the public interest objectives in the Act are seen as
ultimately serving competition goals (i.e. that a more
diverse and less concentrated economy is more likely

to be competitive and lead to economic growth), then,
arguably, conferring control on HDPs should be prioritised.
If the public interest goals are intended to be a tool to
effect redistribution, then economic benefit should
potentially be prioritised.

Although not related to trusts per se, the South African
competition authorities seem to endorse both:

e The Commission and Tribunal have found that a dilution
in HDP shareholding was counter-balanced (and HDP
ownership was “promoted”) because a target firm's
pre-merger shareholding was non-controlling but the
diluted post-merger shareholding conferred control
over the target firm.

» We have also seen instances where the competition
authorities accept dilutions in controlling HDP
shareholding because HDP sellers are realising their
investments, notionally because they may be able to
apply such funds to acquire other investments and
thereby participate/grow in the market.

o Worker participation schemes are highly valued by the
Commission as a significant promotion of ownership,
but they predominantly provide non-controlling
shareholding to workers.

SOUTH AFRICA

The Guidelines provide for remedies involving the creation
of community or other investment trusts that hold
shareholding in an operational firm for the benefit of HDP
beneficiaries (and thus, pre-existing trusts of this nature
are likely to be considered as “owned” by HDPs, or as
"HDPs" themselves).

In our view, the Commission’s flexible approach is
appropriate, as mergers must be considered on a
case-by-case basis and call for different conclusions in
different circumstances. It also appears aligned with the
objects of the Act which seem to be directed at achieving
both economic participation and financial welfare.

Lara Granville and Ntobeko Rapuleng
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