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The Competition Authority of Kenya 
(CAK) has taken a significant step towards 
enhanced transparency and efficiency with 
the recent publication of the Consolidated 
Administrative Remedies and Settlement 
Guidelines, 2023 (Guidelines). This move 
underscores a commitment to streamlined 
enforcement processes and predictable 
outcomes for businesses operating in Kenya.

Why these Guidelines matter

The Guidelines aim to replace a previously fragmented 
system in which different CAK departments relied on 
disparate rules for penalties and settlements, such as 
the Administrative Remedies Guidelines for Consumer 
Protection, 2017; Fining and Settlement Guidelines, 2018; 
and the Competition Administrative and Settlement 
Guidelines, 2020. This change addresses past concerns 
about inconsistency, promoting greater fairness and clarity 
for businesses.  

The Guidelines also give meaningful effect to Kenya’s 
Constitution and the Competition Act, as well as its 
associated rules, ensuring consistency with this broader 
legal framework.

What’s new and what should businesses pay 
attention to?

Methodology for calculation of administrative penalties

The Guidelines now prescribe a clearer methodology 
for calculating financial penalties associated with 
anti-competitive practices. This methodology offers a more 
structured and transparent approach to determining fines.

The key elements of the methodology are:

•	 	Base percentage: A base percentage of 10% of the 
offending undertaking’s preceding year’s gross turnover 
is established.

•	 	Aggravating and mitigating factors: The severity of 
the infringement and the undertaking’s conduct are 
factored in through aggravating and mitigating factors. 
These include elements such as the infringement’s 
impact, duration, recidivism, co-operation with the 
investigation, and public interest considerations.

•	 	Penalty adjustment: Each aggravating and mitigating 
factor is assigned a score (0%–3%), which can increase 
or decrease the final penalty.

•	 	Maximum penalty: The maximum penalty is capped at 
10% of the undertaking’s annual turnover.
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The methodology for calculating the administrative 
penalties is divided into three broad areas: (i) restrictive 
trade practices and control of mergers, (ii) abuse of buyer 
power, and (iii) violations under consumer welfare. 

The final penalty is determined using two formulas. 
The financial penalty is calculated by working out the 
appropriate penalty adjustment as follows:

•	 	Penalty adjustment: Financial Penalty (Fp) 
= (Base Percentage + Aggravating Factors) 
- Mitigating Factors

Once the Fp is determined, the final penalty computation 
is worked out as follows:

•	 	Final penalty: Fp x Relevant Turnover = Final 
Penalty Amount

The financial penalty contains a potential contradiction. 
While the Guidelines cap penalties at 10% of an 
undertaking’s annual turnover in alignment with the 
Competition Act, they also introduce a potential 
ambiguity. This is evident in scenarios where aggravating 
factors are present without any mitigation, causing the 
resulting penalty computed using the formula to surpass 
the prescribed 10% limit – yet only 10% can be charged 
because that is the prescribed cap contained in the 
Guidelines and in the Act. 

Settlement procedures

The Guidelines encourage alternative dispute resolution 
through a defined settlement negotiation process. 
Businesses facing potential penalties can proactively 
submit settlement proposals to the CAK, potentially 
achieving a more favourable outcome than through 
protracted litigation.
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Band 4: Competition/Antitrust.

Albert Aukema ranked by  
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Band 5: Competition/Antitrust. 
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Band 5: Competition/Antitrust.
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How does the settlement process work? Key takeaways for your business

These changes offer several key considerations for 
businesses operating within Kenya:

•	 	Enhanced predictability: While each case will still 
be decided on its own merits, the Guidelines offer 
clearer insight into how the CAK will calculate penalties, 
thereby providing certainty for businesses facing 
potential contraventions.

•	 	The settlement advantage: The formalisation of 
settlement processes may offer a strategic path to 
resolving potential issues quickly and more favourably 
than through a drawn-out enforcement process.

Sammy Ndolo, Brian Muchiri and Brandon Otieno
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14 days

14 days

•	 	Party initiates a settlement request.

•	 	CAK consents to request.

•	 	90-day period for negotiations begins.

Party submits settlement proposal to the CAK.	

CAK provides a counter-proposal and convenes 
an initial settlement meeting.

•	 CAK invites party to negotiation meeting.

•	 Negotiations between the CAK and party.

•	 30-day extension upon expiry of the 
90-day period.

Authority informs party of collapse in negotiations 
(if applicable).

Gazettement of binding settlement agreement. 
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