
A matter of review and the High Court’s 
jurisdiction in tax disputes: Will the 
ConCourt have the final say?
In our Tax and Exchange Control Alert of 
20 April 2023, we discussed the approach followed 
by the Supreme Court of Appeal (SCA) regarding the 
High Court’s jurisdiction to review the South African 
Revenue Service’s (SARS) decisions made in respect 
of assessments. 

IN THIS ISSUE

TAX & EXCHANGE 
CONTROL
ALERT

6 OCTOBER 2023

FOR MORE 
INSIGHT INTO 
OUR EXPERTISE 
AND SERVICES

https://www.cliffedekkerhofmeyr.com/en/news/publications/2023/Practice/Tax/tax-and-exchange-control-alert-20-april-jurisdiction-in-tax-disputes-Many-judgments-many-opinions.html
https://www.cliffedekkerhofmeyr.com/en/practice-areas/tax.html


TAX & EXCHANGE CONTROL ALERT | 2

TAX & EXCHANGE CONTROL 
ALERT

A matter of review 
and the High 
Court’s jurisdiction 
in tax disputes: Will 
the ConCourt have 
the final say?

We explained that in the United 
Manganese of Kalahari and Rappa 
Resources decisions, the SCA found in 
SARS’ favour and held that in terms of 
section 105 of the Tax Administration 
Act 28 of 2011 (TAA), it is required that 
a taxpayer must first apply to the High 
Court to direct that it has jurisdiction 
to hear an application for review of 
an assessment, before the application 
can be heard. In these cases, it was 
essentially held that section 105 of 
the TAA will only apply in exceptional 
circumstances. We noted at the time 
that the judgments may be appealed 
to the Constitutional Court (CC), 
but that it would be interesting to 
see what the outcome was in the 
Absa Bank Limited case, where SARS 
had appealed to the SCA after the 
High Court found in the taxpayer’s 
favour regarding the application 
of section 105 of the TAA and the 
review application. 

On 29 September 2023, the SCA 
handed down judgment in the 
long-awaited case now cited as The 
Commissioner for the South African 
Revenue Service v Absa Bank Limited 
and Another (596/2021) [2023] 
ZASCA 125. In this case, SARS had 
indicated its intention to apply the 
general anti-avoidance rules (GAAR) 
in the Income Tax Act 58 of 1962, 
which were not the tax provisions at 
issue in the other cases. In Absa Bank 
Limited, the SCA has now also found 
in SARS’ favour and overturned the 
High Court decision. Considering the 
complexity of the matter as it involves 
the application of the GAAR, we will 
leave discussing the judgment for 
another day, but for purposes of this 
article, we note the SCA’s finding that 
as “the dispute did not involve solely 
a question of law, no exceptional 
circumstances existed to justify the 
high court assuming jurisdiction 
in the matter”.
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Constitutional Court 
the final arbiter?

Since the publication of our 
previous article, it appears from the 
CC’s website that the taxpayers in 
United Manganese of Kalahari and 
Rappa Resources, have applied to 
the Constitutional Court for leave 
to appeal the SCA judgments. 
Another interesting development, 
is that the taxpayer in Forge Packaging 
(Pty) Ltd v Commissioner for the 
South African Revenue Service 
ZAWCHC 119 (13 June 2022), 
discussed in our Tax and Exchange 
Control Alert of 21 July 2022, has 
also applied for leave to appeal to the 
CC, which matter also involved the 
application of section 105 of the TAA. 

Given the SCA’s judgment in Absa 
Bank Limited, which may also be 
appealed, it is possible that the CC 
will hear four appeals (possibly jointly) 
all dealing with the application of 
section 105 of the TAA. Of course, 
this also depends on whether leave 
to appeal is granted in each case, 
and one should also appreciate that 
the CC may direct that the issue of 
leave to appeal is addressed during 
oral arguments, with the merits of 
the appeals. The CC’s final decision 
as to these appeals remains to be 
seen, but there is little doubt that 
considering the importance of the 
issue at hand, it will be helpful for the 
CC to have the final say regarding the 
application of section 105 of the TAA 
and how it should be interpreted.

Louis Botha

A matter of review 
and the High 
Court’s jurisdiction 
in tax disputes: Will 
the ConCourt have 
the final say? 
CONTINUED

2023 RESULTS
Chambers Global 2018 - 2023  

ranked our Tax & Exchange Control  
practice in Band 1: Tax.

Emil Brincker ranked by  
Chambers Global 2003 - 2023  

in Band 1: Tax.

Gerhard Badenhorst was awarded 
an individual spotlight table ranking in 

Chambers Global 2022 - 2023 for  
Tax: Indirect Tax. 

Mark Linington ranked by  
Chambers Global 2017 - 2023  

in Band 1: Tax: Consultants.

Stephan Spamer ranked by  
Chambers Global 2019-2023  

in Band 3: Tax.

https://www.cliffedekkerhofmeyr.com/en/news/publications/2022/Practice/Tax/tax-and-exchange-control-alert-21-july-2022-no-forum-shopping-in-tax-disputes-a-discussion-on-forge-packaging-v-the-commissioner-for-the-south-african-revenue-service.html
https://www.cliffedekkerhofmeyr.com/en/news/publications/2022/Practice/Tax/tax-and-exchange-control-alert-21-july-2022-no-forum-shopping-in-tax-disputes-a-discussion-on-forge-packaging-v-the-commissioner-for-the-south-african-revenue-service.html


OUR TEAM
For more information about our Tax & Exchange Control practice and services in South Africa and Kenya, please contact:

Emil Brincker
Practice Head & Director:
Tax & Exchange Control
T +27 (0)11 562 1063
E emil.brincker@cdhlegal.com

Sammy Ndolo
Managing Partner | Kenya
T +254 731 086 649

+254 204 409 918
+254 710 560 114

E sammy.ndolo@cdhlegal.com 

Gerhard Badenhorst
Director:
Tax & Exchange Control
T +27 (0)11 562 1870
E gerhard.badenhorst@cdhlegal.com

Jerome Brink 
Director:
Tax & Exchange Control
T +27 (0)11 562 1484
E jerome.brink@cdhlegal.com

Petr Erasmus
Director:
Tax & Exchange Control
T +27 (0)11 562 1450
E petr.erasmus@cdhlegal.com

Dries Hoek
Director:
Tax & Exchange Control
T +27 (0)11 562 1425
E dries.hoek@cdhlegal.com

Alex Kanyi
Partner | Kenya
T +254 731 086 649

+254 204 409 918
+254 710 560 114

E alex.kanyi@cdhlegal.com 

Heinrich Louw
Director:
Tax & Exchange Control
T +27 (0)11 562 1187
E heinrich.louw@cdhlegal.com

Howmera Parak
Director:
Tax & Exchange Control
T  +27 (0)11 562 1467
E  howmera.parak@cdhlegal.com

Stephan Spamer
Director:
Tax & Exchange Control
T +27 (0)11 562 1294
E stephan.spamer@cdhlegal.com

Tersia van Schalkwyk
Tax Consultant:
Tax & Exchange Control
T +27 (0)21 481 6404
E tersia.vanschalkwyk@cdhlegal.com

Louis Botha
Senior Associate:
Tax & Exchange Control
T +27 (0)11 562 1408
E louis.botha@cdhlegal.com 

Varusha Moodaley
Senior Associate:
Tax & Exchange Control
T +27 (0)21 481 6392
E varusha.moodaley@cdhlegal.com

Abednego Mutie
Senior Associate | Kenya
T +254 731 086 649

+254 204 409 918
+254 710 560 114

E  abednego.mutie@cdhlegal.com

Nicholas Carroll 
Associate:
Tax & Exchange Control
T +27 (0)21 481 6433
E nicholas.carroll@cdhlegal.com

Joan Kamau
Associate | Kenya
T +254 731 086 649

+254 204 409 918
+254 710 560 114

E  joan.kamau@cdhlegal.com

Puleng Mothabeng
Associate:
Tax & Exchange Control
T +27 (0)11 562 1355
E puleng.mothabeng@cdhlegal.com

Esther Ooko 
Associate Designate:
Tax & Exchange Control
T +27 (0) 11 562 1778
E esther.ooko@cdhlegal.com



BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek 

ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. 

Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr 

will accept no responsibility for any actions taken or not taken on the basis of this publication. 

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. 

Dx 154 Randburg and Dx 42 Johannesburg.

T   +27 (0)11 562 1000   F  +27 (0)11 562 1111   E  jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T  +27 (0)21 481 6300   F  +27 (0)21 481 6388   E  ctn@cdhlegal.com

NAIROBI
Merchant Square, 3rd floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.

T  +254 731 086 649 | +254 204 409 918 | +254 710 560 114

E  cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.

T  +27 (0)21 481 6400   E  cdhstellenbosch@cdhlegal.com

©2023  12730/OCT

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com


