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P.O.V: Your partner ends the partnership
but at least there's no tax payable:
BPR 391

At common law, a partnership is not considered to be

a legal entity or persona with legal personality separate
from its partners. Rather, a partnership has been defined
as a legal relationship between two or more persons
who carry on a lawful business or undertaking, to
which each contributes either money or labour, or
anything of value with the object of making a profit,

and of sharing that profit between them. As such, all
legal consequences flowing from a partnership accrue
to the partners in their personal capacities. This is also
the position under the Income Tax Act 58 of 1962 (Act).
Therefore, any property of the partnership is co-owned
by the partners in undivided shares. Each partner
therefore has a proportionate interest in the partnership,
and by acquiring an interest in the partnership, each
partner acquires an undivided share in the assets of

the partnership.
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P.O.V: Your
partner ends the
partnership but at

least there's no tax
payable: BPR 391

At common law, a partnership is not
considered to be a legal entity or
persona with legal personality separate
from its partners. Rather, a partnership
has been defined as a legal relationship
between two or more persons

who carry on a lawful business or
undertaking, to which each contributes
either money or labour, or anything of
value with the object of making a profit,
and of sharing that profit between
them. As such, all legal consequences
flowing from a partnership accrue

to the partners in their personal
capacities. This is also the position
under the Income Tax Act 58 of 1962
(Act). Therefore, any property of the
partnership is co-owned by the partners
in undivided shares. Each partner
therefore has a proportionate interest
in the partnership, and by acquiring an
interest in the partnership, each partner
acquires an undivided share in the
assets of the partnership.

In SARS' Comprehensive Guide

to Capital Gains Tax (Guide), it is
explained that as a result of the unique
legal nature of partnerships, the
taxation thereof can pose a number of
practical difficulties. For example, the
common law principle is that when a
new partner joins or a partner leaves,
the existing partnership is dissolved,
and a new partnership comes into
existence. The Guide notes that if one
was to strictly follow this common

law principle, the effect would be to
trigger a disposal of the entire interest
of each partner each time a partner
joins or leaves.

Practically, however, it is not
intended that partners be regarded
as disposing of their entire interests
in the partnership assets every time
a new partner is admitted or an
existing partner leaves. Instead, each
partner must be regarded as having
a fractional interest in each of the
partnership assets. To the extent
that a partner’s fractional interest

in the partnership assets remains
unchanged following the introduction
of a new partner or the withdrawal
of an existing partner, there will be
no disposal. A disposal should occur

only when a partner’s fractional
interest in an asset of the partnership
is diminished.

What about the dissolution of a
partnership? Does a disposal occur
when the partnership terminates and
distributes the partnership assets

in accordance with the respective
partner's interests in the partnership?
This was the question that was
determined in binding private ruling
(BPR) 391, specifically in relation to an
en commandite partnership.

En commandite partnerships

Similar to a general partnership,

a partnership en commandite is
carried on in the name of one or
more partners. However, in an

en commandite partnership one

or more of the partners’ names
remain undisclosed, i.e. the limited
partner(s). A limited partner will
generally contribute a fixed sum to
the partnership which will entitle it to
receive a certain share of the profits,
if any. However, unlike a general
partnership, in the event that the
partnership realises a loss, a limited
partner will only be liable to the
extent of its capital contribution to
the partnership.
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Facts of BPR 391

The applicant in BPR 391 was a
resident private company and the
limited partner in the partnership.
The general partner (GP) was also a
resident private company.

In terms of the ruling, the purpose of
the partnership was to acquire and
hold shares (Investco Shares) in the
share capital of Investco. The applicant
and the GP held the investment in the
Investco Shares via the partnership as
capital assets.

Each partner's interest in the
partnership was as follows:

¢ The GP held a 15% interest in the
partnership, i.e. a 15% undivided
share in the Investco Shares.

¢ The applicant held an 85%
interest in the partnership, i.e.
an 85% undivided share in the
Investco Shares.

The partnership agreement provided
that all amounts received by the
partnership from time-to-time, net of
expenses and provisions for anticipated

expenses, should be apportioned
among the partners in terms of the
above ratio.

In terms of the ruling application to
SARS, the applicant intended to dissolve
the partnership so that each partner
could obtain a direct investment

in Investco rather than holding its
investment through the partnership.

It was noted that there would not be
any change to each partner’s bundle of
rights in the Investco Shares pre- and
post-dissolution of the partnership.
Subsequent to the dissolution of the
partnership and the division of the
Investco Shares between the partners,
the applicant would hold 22,96% of
the Investco Shares directly and the
GP would hold 4,05% of the Investco
Shares directly.

Tax considerations

Paragraph 1 of the Eighth Schedule

to the Act defines a “disposal” as an
event, act, forbearance or operation
of law envisaged in paragraph 11 or an
event, act, forbearance or operation
of law which is, in terms of the Act,
treated as the disposal of an asset.
Paragraph 11 of the Eighth Schedule

states that a “disposal” includes
anything which results in the creation,
variation, transfer or extinction of an
asset, including instances where a
disposal occurs.

One of the instances listed in
paragraph 11 is the decrease in value
of a person’s interest in a company,
trust or partnership as a result of a
“value shifting arrangement”. A “value
shifting arrangement” is defined in
paragraph 1 of the Eighth Schedule, in
relevant part, as —

e an arrangement;

e by which a person retains an
interest in a partnership;

» but following a change in the rights
or entitlements of the interests in
that partnership, the market value
of that interest decreases; and

e thereis a change in the direct
or indirect interest held by a
connected person in relation to
the person; or

e aconnected person acquires a
direct or indirect interest.
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The Guide provides an example of the
tax consequences that would ensue
where a partnership dissolves. The
example notes that:

P.OV: Your
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“If it is assumed that the
partnership assets comprise 100
shares in a single company and
there are two partners A and

B sharing profits equally. On
dissolution partner A takes 50
shares and partner B takes 50
shares. Before dissolution each
partner had a fractional interest
in 50 shares and after dissolution
each partner still holds 50 shares.
While it could be argued that the
50 shares taken over by partner
A consist of 25 shares formerly
held by partner B and 25 shares
formerly held by partner A it

is not considered appropriate

to trigger a disposal in these
circumstances because each
partner’s bundle of rights in the
shares has remained unchanged.”

disposal should be triggered upon the
termination of the partnership.

SARS’ decision

SARS' ruling, which corresponds with
the above principle, noted that:

The dissolution of the partnership
pursuant to the termination of the
partnership agreement, which
will result in the applicant taking
ownership of 85% of the Investco
Shares, will not be treated as a
“disposal” as defined in Paragraph

1 of the Eighth Schedule to the Act.

The proposed dissolution of the
partnership will not constitute

a "value shifting arrangement”,
as defined in Paragraph 1 of

the Eighth Schedule to the

Act — i.e. the market value of
the interest of each partner
would not decrease but would
remain unchanged.
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Although the Eighth Schedule does
not expressly deal with this question,
SARS' decision is consistent with what
is noted in the Guide in relation to the
dissolution of partnerships.

The Guide provides a secondary
example that illustrates when a
disposal can be said to occur. It states
that where:

“The partnership assets
comprised 50 shares in
Company X and 50 shares in
Company Y and partner A took
over the 50 shares in Company
X and partner B took over the
50 shares in Company Y. In that
event partner A has disposed
of 25 shares in Company Y to
partner B in return for 25 shares
in Company X. Likewise, partner
B has disposed of 25 shares

in Company X in return for

25 shares in Company Y."

From the above example, it is clear
that the specific facts of a matter must
be analysed to determine whether
there is a variation of interests to
determine whether a disposal has
occurred. SARS' ruling may have been
different if the facts were similar to
the above example in the Guide.

It is, therefore, always advisable to
seek the advice of a tax practitioner
to determine the capital gains tax
(CGT) consequences, if any, or, like
the applicant in BRP 391, obtain a
ruling from SARS confirming the CGT
consequences.

Puleng Mothabeng

. TOP RANKED .
. Chambers '
« GClobal g
-, 20.23 <
Cliffe Dekker Hofmeyr

BAND 1
Tax

LB
500

EMEA
2023

TIER 1

Tax

TAX & EXCHANGE CONTROL ALERT | 5



OUR TEAM

For more information about our Tax & Exchange Control practice and services in South Africa and Kenya, please contact:

Louis Botha

Senior Associate:

Tax & Exchange Control

T +27 (0)11 562 1408

E louis.botha@cdhlegal.com

Dries Hoek

Director:

Tax & Exchange Control

T +27(0)11 562 1425

E dries.hoek@cdhlegal.com

Emil Brincker

Practice Head & Director:

Tax & Exchange Control

T +27 (0)11 562 1063

E emil.brincker@cdhlegal.com

Sammy Ndolo Alex Kanyi Varusha Moodaley
Managing Partner | Kenya Partner | Kenya Senior Associate:
T +254 731 086 649 T +254 731 086 649 Tax & Exchange Control

+254 204 409 918 +254 204 409 918 T +27(0)21 481 6392

+254 710 560 114 +254 710 560 114 E varusha.moodaley@cdhlegal.com
E sammy.ndolo@cdhlegal.com E alex.kanyi@cdhlegal.com

Abednego Mutie

Mark Linington Heinrich Louw Senior Associate | Kenya
Director: Y Director: T +254 731 086 649
Tax & Exchange Control '\"; Tax & Exchange Control +254 204 409 918
T +27 (0)11 562 1667 T +27 (0)11 562 1187 +254 710 560 114
E mark.linington@cdhlegal.com - E heinrich.louw@cdhlegal.com E abednego.mutie@cdhlegal.com

Nicholas Carroll

Associate:

Tax & Exchange Control

T +27(0)21 481 6433

E nicholas.carroll@cdhlegal.com

Howmera Parak

Director:

Tax & Exchange Control

T +27 (0)11 562 1467

E howmera.parak@cdhlegal.com

Gerhard Badenhorst

Director:

Tax & Exchange Control

T +27 (0)11 562 1870

E gerhard.badenhorst@cdhlegal.com

Jerome Brink Stephan Spamer Puleng Mothabeng

Director: Director: Associate:

Tax & Exchange Control Tax & Exchange Control Tax & Exchange Control

T +27 (0)11 562 1484 T +27 (0)11 562 1294 T +27 (0)11 562 1355

E jerome.brink@cdhlegal.com E stephan.spamer@cdhlegal.com E puleng.mothabeng@cdhlegal.com
Petr Erasmus Tersia van Schalkwyk Esther Ooko

Director: Tax Consultant: Associate Designate:

Tax & Exchange Control Tax & Exchange Control Tax & Exchange Control

T +27 (0)11 562 1450 T +27(0)21 481 6404 T +27(0) 11562 1778

E petr.erasmus@cdhlegal.com E tersia.vanschalkwyk@cdhlegal.com E esther.ooko@cdhlegal.com



BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 481 6388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3 floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com

©2023 12450/JUN

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

CLIFFE DEKKER HOFMEYR

INCORPORATING
KIETI LAW LLP, KENYA


https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/

	Button 8: 
	Button 9: 
	Button 10: 
	Button 11: 
	Button 12: 
	Button 13: 


