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The High Court
“waives” goodbye
to an application
for a waiver

of minimum
distribution
requirements for
public benefit
organisations

In the recent case of Tomson N.O
and Others v Commissioner for
the South African Revenue Service
and Another (33918/2021) [2023]
ZAGPPHC 359 (24 April 2023)

the Pretoria High Court heard a
review application brought by the
appointed trustees of the Chevrah
Kadisha Capital Trust (trust).

The trust sought to review the

South African Revenue Service's
(SARS) decision to decline its request
in terms of 18A(2A)(b)(i) of the Income
Tax Act 58 of 1962 (ITA) to waive the
minimum distribution requirements
provided by the section.

The trust is a public benefit
organisation (PBO) registered for
tax exemption with SARS in terms
of section 30 and section 18A of
the ITA. There are two kinds of
PBOs envisaged in the ITA, known
as active PBOs and conduit PBOs.
Active PBOs carry on public benefit
activities such as those listed in
Part Il of the 9th Schedule, while
conduit PBOs are created with the
sole function of providing funds to
active PBOs. The trust operates as a
conduit PBO that provides funds to
an active PBO, the Chevrah Kadisha
Group, an association with eight
affiliated organisations that carry
out public benefit activities in the
Jewish community.

Application for waiver

Section 18A of the ITA provides a

tax incentive for donors of PBOs,
which allows for donors to claim a
deduction from their taxable income.

Section 18A(2A)(b)(i) of the

ITA specifically regulates the
administration of such donations
received by conduit PBOs,

and provides that:

“the organisation will within

12 months after the end

of the relevant year of
assessment distribute or incur
the obligation to distribute at
least 50% of all funds received
by way of donation during
that year in respect of which
receipts were issued .."

It is evident that the legislator
intended that section 18A(2A)(b)(i)

of the ITA would serve to ensure that
at least 50% of donations to conduit
PBOs are in fact distributed within

12 months after the end of the year
of assessment in which a donation
was received, in order to fund public
benefit activities, as opposed to being
held indefinitely.

LG
200

EMEA

Tax 2023 Rankings

Tax & Exchange control practice is
ranked in Tier 1.

Leading Individuals:
Gerhard Badenhorst | Emil Brincker

Recommended Lawyers:
Petr Erasmus | Mark Linington
Howmera Parak Ludwig Smith
Stephan Spamer

Next Generation Lawyers:
Jerome Brink

TAX & EXCHANGE CONTROL ALERT | 2



TAX & EXCHANGE CONTROL
ALERT

The High Court
“waives” goodbye
to an application
for a waiver

of minimum
distribution
requirements for
public benefit
organisations

CONTINUED

However, the proviso to

section 18A(2A)(b)(i) of the ITA does
present the option for a conduit
PBO to make application to the
Commissioner for SARS to waive the
obligation to distribute any funds

as follows:

"Provided that the
Commissioner may, upon
good cause shown and subject
to such conditions as he or
she may determine, either
generally or in a particular
instance, waive, defer or
reduce the obligation to
distribute any funds, having
regard to the public interest
and the purpose for which the
relevant organisation wishes
to accumulate those funds..."
(our emphasis added)

The trust made an application to

the SARS Commissioner requesting
that the trust’s obligation to
distribute funds in accordance with
section 18A(2A)(b)(i) be waived
indefinitely, in order to allow the trust

to build up a capital base that would
grow through large donations made
by wealthy donors, asset growth and
investment income.

The trust's reasons provided for

in its application for waiver of its
distribution obligations detailed
various factors, including a decrease
in donation income, an increase in
expense growth and an increase in
inflation. The trust indicated in its
application that it would be necessary
for it to accumulate funds in order

to create a viable fund which would
target and retain significant donations
and investment returns, so as to
accrue a large enough capital base
that would be sufficient to fund the
future of the Chevrah Kadisha Group.

SARS’ response

SARS denied the trust's request,
stating that the distribution
requirement of 50% will not be waived
if the purpose is to provide a “general
endowment or capital reserve fund”,
as this would not be considered an
approved public benefit activity in
terms of section 18A of the ITA.

Additionally, SARS indicated that the
Commissioner would only consider
waiving the obligation to distribute
50% of funds received by donations if
the funds were being accumulated for
a specific capital project that qualified
as a public benefit activity approved in
terms of section 18A, such as building
an orphanage, which was not the case
for the trust.

The review

The trust was not satisfied with the
decision from SARS and applied to the
High Court for SARS’ decision to be
reviewed in terms of the Promotion
of Administrative Justice Act 3 of
2000 (PAJA). The trust asserted that
the decision by SARS stood to be
reviewed for the following reasons:

e the High Court is as well qualified
as SARS to make the decision;

o the outcome is a foregone
conclusion; and

e SARS acted in bad faith by
withholding concerns about the
trust’s application.
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In considering the trust's application
for review, the court found that SARS’
reasoning erred in law, as SARS had
misinterpreted section 18A(2A)(b)(i).
SARS" assertion was that the purpose
of the trust was “to build up a general
endowment or capital reserve’,

while the court held that the trust's
application for waiver, and trust
deed, made it clear that the sole
purpose of the trust is to fund PBOs
that carry on “approved public
benefit activities for the purposes of
section 18A". The High Court held
that, “the provision of a ‘general
endowment or capital reserve fund’
is the mechanism for achieving that
purpose; it is not the purpose itself".

It was further held that SARS’
statement that the Commissioner
would consider waiving the
obligation in the event that the funds
were accumulated for a specific
capital project which qualifies as a
section 18A PBO,

was a misconception of the purpose
of the trust. The purpose of the trust
is to use income derived from the
capital fund to fund the ongoing
operational costs of the Chevrah
Kadisha Group, and to fund PBOs
that conduct approved public
benefit activities for the purposes of
section 18A.

The decision

The High Court held that SARS’
decision was materially influenced

by an error of law, as envisaged in
section 6(2)(d) of PAJA, and therefore
stood to be reviewed and set aside.
Notwithstanding the fact that the
court decided that SARS had made
an error in law, the court held that
the outcome of the application for
waiver was not a foregone conclusion
as there was no evidence that SARS
had acted in bad faith, and in line
with the doctrine of separation of
powers, the High Court was not

as well qualified as SARS to make

the decision.

The court refrained from making an
order substituting SARS’ decision,

as it was of the view that the
Commissioner has specialised
knowledge which would aid SARS in
considering the various other factors
that could influence the decision to
grant or deny the trust’'s request for
a waiver. The court consequently
remitted the decision to the SARS
Commissioner for reconsideration
and imposed a strict deadline for
the delivery of a fresh decision,
accompanied by full reasons,

within 30 days of its order.

In conclusion, it is worth noting

that the doctrine of separation of
powers is respected by the courts

in matters concerning SARS and

its administration, and legislative
intent in relation to PBO matters,

in order to ensure that a balance is
struck between community gain and
benefit to the fiscus.

Sasha Schermers and
Howmera Parak
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