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Kenya has historically struggled with a major crisis

in its public land tenure system. This crisis is known
as “land grabbing” and is the illegal and irregular
allocation of land meant for public purposes to
private individuals and corporations. There are many
contributors to land grabbing, the main being a legal
contributor, that is, the country’s lack of a system for
the issuance of certificates of title in respect to public
land and land set aside for a public purposes by land
buying companies.
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Kenya has historically struggled
with a major crisis in its public

land tenure system. This crisis is
known as “land grabbing” and is the
illegal and irregular allocation of
land meant for public purposes to
private individuals and corporations.
There are many contributors to
land grabbing, the main being

a legal contributor, that is, the
country’s lack of a system for the
issuance of certificates of title in
respect to public land and land set
aside for a public purposes by land
buying companies.

The land grabbing crisis was

recently highlighted in the Supreme
Court decision in the case of Dina
Management Limited V County
Government of Mombasa and Five
Others (Supreme Court Petition

No. 8 (E010) of 2021). In the Dina
case, the Supreme Court decided that
land which was initially set aside for a
public road and allotted to a former
President of Kenya in 1989, and that
was subsequently sold, was irregularly
and illegally acquired and could not
be disposed of.

Article 68 of the Constitution of
Kenya, 2010 (Constitution) requires
Parliament to enact legislation to
enable the review of all grants or
disposition of public land to establish
their propriety or legality.

It is against this backdrop that the
Land (Amendment) Bill, 2022 (Bill)
was proposed to amend the Land
Act, 2012 by creating a registration
process for public land, which did not
previously exist. Currently, land set
aside for public use does not require
a title document.

Defining public land

The Bill further introduces a different
definition of public land to the
Constitution. The Constitution largely
categorises public land according to
its use, such as forests, roads, rivers,
unalienated government land, etc.
while the Bill distinguishes public
land according to the manner in
which it is acquired. As such, the Bill
categorises public land to include
land allocated to a public body or
institution by the National Land
Commission (allocated public land);
and land set aside by persons or

a land buying company under the
Physical and Land Use Planning

Act, 2019 for a public purpose

upon a proposed development
(surrendered public land).

The registration procedure proposed
by the Bill is as follows:

1. Application for registration: The Bill
now requires a public body or
institution to apply to the registrar
for registration of allocated
public land.
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2. Registration: The registrar
is required to register both
surrendered public land and
allocated public land.

3. Issuance of a certificate of title:
Upon registration of surrendered
public land and allocated public
land, the registrar will issue a
certificate of title in the name of;

o the incorporated public entity,
in the case of public land
allocated to a public body;

e the Cabinet Secretary to the
National Treasury as a trustee
in case of land allocated to an
unincorporated public entity; or

e the county governmentin
case of land allocated to a
county Government.

For further reading, you can access
the Bill here

Although the Bill is still pending
public participation and stakeholder
feedback, its provisions should be
harmonised with the registration
process under the Land Registration
Act, 2012 (LRA), which is the

procedural statute for registration

of interests in land. The transitional
provisions of the LRA require the
registrar to register public land either
in the name of the county or national
Government. There is no requirement
to register public land in the name of
a public body or state organ. The Bill
should also amend the provisions

of the LRA to include registration of
land in the name of an incorporated
public body. Further, the LRA also
envisages registration of the National
Land Commission as the proprietor
of public land. This should also be
amended by the Bill.

The proposed amendments by the
Bill, if passed, will be instrumental in
ensuring that there is registration of
public land, which will in turn enable
a clear and absolute proof of public
land, thereby eliminating the illegal
allocation of such land to private
individuals and corporations.
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