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The wage implications of an extra 
public holiday on 15 December 2023
Many South Africans spend a large part of December 
and January on leave celebrating the holidays with 
friends and family.
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The wage 
implications of 
an extra public 
holiday on 
15 December 2023

Four public holidays fall during 
December and January each 
year: 16 December is the Day of 
Reconciliation, 25 December is 
Christmas Day, 26 December is the 
Day of Goodwill and 1 January is 
New Year’s Day. These are four out 
of 12 public holidays provided for by 
the Public Holidays Act 36 of 1994 
(Public Holidays Act).

President Cyril Ramaphosa has 
declared an additional public holiday 
on Friday, 15 December 2023, 
in terms of section 2A of the 
Public Holidays Act. The following 
day, 16 December, which falls on 
a Saturday this year, is an existing 
public holiday.

If an employee works on a public 
holiday (including an additional 
public holiday that is declared), 
their employer must consider the 
provisions of the Basic Conditions 
of Employment Act 75 of 1997 when 
determining the amount to pay them. 
In particular, the employer must 
consider whether the public holiday 

falls on a day on which the employee 
would ordinarily work. If the public 
holiday falls on a day on which the 
employee would ordinarily work and 
the employee works on that public 
holiday, then the employee is entitled 
to double their ordinary wage for 
the day or, if greater, the employee’s 
ordinary wage for the day “plus the 
amount earned by the employee 
for the time worked on that day”. 
However, if the employee does not 
work on the public holiday which 
falls on a day the employee would 
ordinarily work, the employee is 
entitled to their ordinary wage 
for the day.

If the public holiday falls on a day 
on which the employee would not 
ordinarily work and the employee 
works on that public holiday, 
the employee is entitled to their 
ordinary wage for the day and 
“the amount earned by the employee 
for the work performed that day, 
whether calculated by reference to 
time worked or any other method”.

CDH’s Employment Law practice

Many South Africans spend a large 
part of December and January on 
leave celebrating the holidays with 
friends and family.
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The Social Health 
Insurance Act and 
its implications

SHIA’s salient features include 
inter alia establishing the Social 
Health Authority (SHA) as the 
overarching regulatory body to 
register beneficiaries and manage 
funds established under the act. 
Subsequently, three new funds 
have been established under SHIA 
including the Primary Healthcare Fund 
(PHF), Social Health Insurance Fund 
(SHIF), and the Emergency, Chronic 
and Critical Illness Fund (ECCIF).

Every person resident in Kenya 
(including non-citizens who are 
granted lawful residence in Kenya) 
is obliged to apply for registration 
to the SHA within 90 days of the 
commencement of the Social Health 
Insurance (General) Regulations, 2023 
(SHIA Regulations). An application 
for registration is to be made in the 
prescribed form and accompanied 
by a copy of the applicant’s 
national identification documents. 
A contributor may list beneficiaries 
in the application at the time of 

registration to enable the beneficiaries 
to access the benefits under their 
cover. Parents and guardians are 
also required to apply for registration 
of their child within 14 days of the 
child’s birth.

People currently registered as 
members of the repealed NHIF 
Act are required to register afresh 
as members of the SHIF. Further, 
households with income from salaried 
employment are to pay a monthly 
statutory contribution to SHIF at a 
rate of 2,75% of the gross salary or 
wage of the household by the ninth 
day of each month. For instance, 
a household whose gross salary or 
wage is KES 100,000 will contribute 
KES 2,750 every month. For purposes 
of SHIF, a household is a social 
unit comprising of an eligible 
contributor, whether contributing 
by themselves or paid for, and their 
beneficiaries, or who share the same 
socio-economic needs associated 
with consumption and production.

In a Gazette Notice on 
21 November 2023, the Cabinet 
Secretary for Health designated 
22 November 2023 as the 
commencement date of the Social 
Health Insurance Act, 2023 (SHIA). 
This act repeals the National 
Health Insurance Fund Act, 1989 
(NHIF Act) to establish a framework 
for the management of social health 
insurance. Nonetheless, the High 
Court in a recent ruling suspended 
SHIA’s implementation until 
February 2024 on grounds of lack 
of proper public participation.
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On the other hand, households 
whose income is not derived from 
salaried employment will pay an 
annual contribution to SHIF at a 
rate of 2,75% of the proportion of 
household income determined 
through the means testing instrument 
under the SHIA Regulations. In terms 
of the means testing, the SHA will 
collect data from households for 
the purposes of conducting proxy 
means testing to estimate such 
households’ income. This data will 
be based on various socio-economic 
aspects including housing 
characteristics, access to basic 
services, household composition and 
characteristics, and any other relevant 
socio-economic aspects.

Employer contributions

All employers are required to 
deduct the contributions of 
salaried contributors and submit 
the contribution to the SHA by the 
ninth day of each month. When an 

employer terminates the employment 
of a salaried contributor, the employer 
will be required to notify the SHA 
within 30 days and remit the final 
contribution of the employee. 
Conversely, empanelled healthcare 
providers or health facilities should 
lodge claims with the claims 
management office for the payment 
of healthcare services provided to the 
beneficiaries of the SHIF, after which 
the SHA then pays the claims lodged 
based on the prescribed tariffs.

SHIA exemplifies a landmark 
transformation in the Kenyan 
healthcare sector. The introduction of 
the PHF, SHIF and ECCIF will secure 
publicly funded primary healthcare, 
universal insurance, and equitable 
access to quality health services. 
Notwithstanding the foregoing, 
SHIA’s suspension by the High Court 
means that its implementation will 
be delayed until the court case 
challenging its constitutionality 
is determined.

Njeri Wagacha and Joseph Macharia
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