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The answer lies
in the rules of
interpretation

In the recent case of Zoviflo

(Pty) Ltd v Prokas and Others
(010253/2023) [2023] ZAGPJHC
918 (15 August 2023), the essential
issue for determination by the
Gauteng Division of the High
Court, Johannesburg, was whether
the existence of a nominee
agreement was impacted by the
failure to successfully conclude
and implement a joint venture
agreement. Are the agreements
interlinked or can they be viewed as
independent, standalone contracts
between the parties.

Facts

Zoviflo and Prinia Heritage Trust (trust)
concluded a nominee shareholders
agreement whereby Zoviflo, as the
beneficial owner of the ordinary

par shares representing 80% of the
entire issued share capital in Prinia
Investment Capital (PIC), nominated
the trust to hold the shares on its
behalf. As the nominee, the trust
warranted that it was the actual owner
of the shares, which represented 15%
of the issued share capital in PIC.

In March 2020, Zoviflo and the trust
went on to conclude a joint venture
agreement with ZJ Purchase Assist
(Pty) Ltd (ZJ). The purpose of the joint
venture was to acquire other entities
and properties for the purposes of
building a property portfolio.

Issues

The issue for determination by the
court was whether the nominee
agreement could be viewed as

a standalone and independent

agreement which was not interlinked
with the joint venture agreement
concluded between the parties.

The respondents submitted that the
nominee agreement was interlinked
and dependent on the successful
conclusion and implementation of

a valid and binding joint venture
agreement. Therefore, so the
argument went, the nominee
agreement could not be considered
or implemented in isolation from the
purpose for which it was executed.
Further, the respondents submitted
that a valid joint venture agreement
did not come into existence between
the parties since negotiations

were still ongoing. According to

the respondents, although a joint
venture agreement was signed on
26 March 2020, it was not a final
document since the first respondent
was dissatisfied with some of its
terms — hence the parties continued
to negotiate a second joint venture
agreement which in the end, did not
come into effect.
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Decision

In coming to its decision, the court
reaffirmed that when faced with the

issue of interpretation of a document,

courts must first have regard to

the plain, ordinary, grammatical
meaning of the words used in the
document. While maintaining that
words should generally be given their
grammatical meaning, it was restated
that a contextual and purposive
approach must be adopted in the
interpretative process.

The court, in interpreting both the
nominee agreement and the joint
venture agreement, stated that the
words used in both documents
were both plain and unambiguous.
There was nothing in the nominee
agreement which linked it to the
joint venture agreement nor was

there anything that stated that it

was dependent on the successful
conclusion and implementation

of a valid joint venture agreement.
The nominee agreement was clear,
in clause 7, that the agreement
constituted the entire agreement
between the parties with regard to
the matter dealt with therein and that
no representation, term, condition or
warranty expressed or implied that
was not contained in the agreement
would be binding on the parties.

The court also stated that there was
no merit in the argument that the
joint venture agreement was merely
a working draft. The essence of the
matter was that the parties agreed,
and the joint venture agreement was
reduced to writing and signed by the
parties concerned. The negotiation

or suggested changes to the joint
venture agreement were negotiated in
the form of an addendum to the joint
venture agreement, which addendum
was not successfully concluded

and implemented. The failure to
successfully conclude and implement
the addendum had no bearing on

the nominee agreement which

was concluded for a different and
separate purpose.

The court concluded that the
nominee agreement was a
standalone agreement and should

be implemented on its own terms.
The court reaffirmed that the privity
and sanctity of contracts must prevail
and unless an agreement is unlawful
or is demonstrated as contra bonos
mores, parties must be held to

their agreements.

Eugene Bester and Serisha Hariram
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In Mosselbaai Boeredienste (Pty)

Ltd v OKB Motors CC [2023]

ZASCA 91, taken on appeal from

the Free State Division of the High
Court, Bloemfontein, the Supreme
Court of Appeal (SCA) considered
the legal principles regarding special
leave to appeal.

Background

In February 2018, the applicant
(plaintiff), Mosselbaai Boeredienste
(Pty) Ltd t/a Mosselbaai Toyota

and the respondent (defendant),

OKB Motors CC t/a Bultfontein Toyota,
both motor dealers, concluded an
agreement in terms of which the
defendant bought a motor vehicle
(the vehicle) from the plaintiff for
R159,353.76 (the purchase price).

An employee of the defendant,

Mrs Steyn, received an invoice from
the plaintiff's sales manager’'s email
address. The defendant paid the
purchase price into an incorrect
bank account because the invoice
emailed to Steyn was intercepted

by an unidentified third party who
fraudulently changed the defendant's
bank details on the plaintiff's invoice.
The unidentified third party then
received the money. Thereafter,

the vehicle was delivered to the
defendant but the plaintiff of course,
did not receive payment of the
purchase price.

The next day, Steyn emailed proof

of payment for the vehicle which
reflected the incorrect bank details.
However, this email was again
intercepted by the unidentified third
party who changed the incorrect bank
details to the correct bank details,
causing the plaintiff to believe that

the defendant had correctly made
payment for the vehicle.

Magistrates’ Court

The plaintiff instituted an action in
the Magistrates’ Court for payment

of the purchase price of the vehicle.
The defendant raised a special plea of
estoppel by representation. The court
a quo upheld the special plea and
dismissed the plaintiff's case.

High Court

The plaintiff appealed to the High
Court and noted its appeal timeously
in terms of Rule 51(3) of the
Magistrates’ Court’s Rules. However,
the plaintiff subsequently failed to
file a notice for the assignment of a
hearing date of the appeal timeously
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in terms of Rule 50(4)(a) of the
Uniform Rules of Court (High Court
Rules). This ought to have been

done within 40 days of the noting of
the appeal, with the result that the
appeal lapsed. In terms of the High
Court Rules, the plaintiff also did not
timeously lodge two copies of the
record of appeal with the registrar in
terms of Rule 50(7)(a) nor file a power
of attorney authorising the plaintiff’s
attorney to lodge the appeal in terms
of Rule 7(2).

The appeal ultimately lapsed on

14 July 2021, and the plaintiff filed

the record of appeal on 20 July 2021.
The plaintiff then launched an
application for condonation of

its non-compliance with the
above-mentioned High Court Rules,
and if successful, the reinstatement of
the appeal. The defendant opposed
the application on the basis of the
tardiness of the plaintiff's attorney and
the lack of prospects of success.

The High Court directed that the
application for condonation be heard
first and the appeal itself at a later
stage, depending on the outcome
of the condonation application.
The High Court dismissed the
application for condonation and
refused the reinstatement of the
appeal, ruling that there were no
prospects of success on appeal;
and that the plaintiff failed to file
a power of attorney in terms of
Rule 7(2) of the High Court Rules.

Following the High Court’s dismissal
of the condonation application and
reinstatement of the appeal, the
plaintiff approached the SCA with an
application for special leave to appeal
the High Court’s judgment.

The SCA’s decision

The SCA noted that a power of
attorney is not required in order to
reinstate an appeal, and so the main
issue for determination was whether
the plaintiff established reasonable
prospects of success on appeal.

Principles applicable to special
leave to appeal

The SCA held that, where special
leave is sought, reasonable prospects
of success is insufficient and
something more, by way of special
circumstances, is needed, as found
in Cook v Morrison and Another
[2019] ZASCA 8. The SCA stated

that when considering condonation
in the context of a reinstatement

of an appeal, it holds a judicial
discretion, quoting from the
Constitutional Court, in Van Wyk v
Unitas Hospital and Another [2007]
ZACC 24; Brummer v Gorfil Brothers
Investments (Pty) Ltd and Others
[2000] ZACC 3; PAF v SCF [2022]
ZASCA 101, which held that:

“... the standard for considering
an application for condonation
is the interests of justice.
Whether it is in the interests of
Justice to grant condonation
depends on the facts and
circumstances of each case.
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Factors that are relevant to this
enquiry include but are not
limited to the nature of the
relief sought, the extent and
cause of the delay, the effect of
the delay on the administration
of justice and other litigants,
the reasonableness of the
explanation for the delay, the
importance of the issue to be
raised in the intended appeal
and the prospects of success.”

The SCA stated that it is trite that
strong prospects of success can often
overcome a poor explanation for any
delays. The SCA further asserted that
there were four issues to consider

in the present matter in determining
whether there were prospects of
success in the appeal, stating that it
was not making any findings on these
issues, and only considered them to
ascertain if they showed reasonable
prospects of success.

First issue: Court a quo’s failure to
consider factual contradiction by the
defendant’s witnesses

The defendant raised the defence of
estoppel which was upheld by the
court a quo. The defendant argued
that the plaintiff had negligently
misrepresented to the defendant

that the banking details on its invoice
were the correct banking details.

It was common cause between the

IT experts that the interception was on
the side of the plaintiff. The plaintiff
was aware of cybercrime in the motor
industry, and failed to take measures
to guard against this. Thus, the court
a quo ruled that the plaintiff was
estopped from denying that the
altered bank details were not those

of the plaintiff.

Mr Oliver (for the defendant) testified
that before he had authorised the
electronic transfer of funds to the
plaintiff, he had specifically asked
Steyn (for the defendant) whether
she had verified the correctness of
the plaintiff's bank details, which

she confirmed. However, when

she testified, she denied this.

The SCA highlighted that this material
contradiction was not considered by
the court a quo.

Second and third issues: Court a
quo’s failure to make certain findings

The SCA ruled that the court a quo
did not determine if the alleged
negligence was the proximate
cause of the payment having been
electronically transferred by the
defendant into the incorrect banking
account. Another aspect the SCA
stated that the court a quo failed to
consider was whether the damage
that was caused by the third party
(the interceptor), was foreseeable.

Fourth issue: Court a quo’s failure to
consider certain legal principles

The SCA drew a parallel to the
interception of cheques. In Eriksen
Motors (Welkom) Ltd v Protea Motors,
Warrenton and Another [1973]

4 ALL SA 116 (A), the principles to

be applied in cases where cheques
have been intercepted in the post
and misappropriated by a thief have
been stated as when a debtor tenders
payment by cheque, and the creditor
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accepts it, the payment remains
conditional and is only finalised once
the cheque is honoured. Any risk of
fraudulent misappropriation should
be borne by the debtor since it is the
debtor’s duty to seek out its creditor.
But where the creditor stipulates the
mode of payment and the debtor
complies with it, any inherent risk

in the stipulated method is for the
creditor’'s account.

The SCA posed the question of
whether the same legal principles
should find application, namely
where the debtor remains liable
until payment has been credited to
the creditor's bank account, noting
that the question concerning the
interception of a creditor’s banking
details sent by electronic means has
yet not been decided by the SCA.

The SCA also pointed out conflicting
High Court judgments on the
question of who should bear the loss
where a payment is electronically
made to a creditor which is
fraudulently intercepted by a third
party, referring to:

1. Andre Kock en Seun Vrystaat (Pty)
Ltd v Snyman N.O [2022] ZAFSHC
161, where it was held that the
debtor is responsible for verifying
the creditor’s banking details.

2. Hawarden v Edward Nathan
Sonnenbergs Inc [2023] ZAGPIJHC
14, where it was ruled that the
defendant had a general duty
of care to the plaintiff, and so
the purchaser could not be held
liable for the electronic transfer
of funds into a banking account
where the bank details had been
fraudulently changed.

3. Gerber v PSG Wealth Financial
Planning (Pty) Ltd [2023] ZAGPJHC
270, where it was held that “[t/he
proximate cause of the loss was
not the hacking, it was the failure
to employ the necessary and
contractually prescribed vigilance
when monies held in trust were
paid into a different account”.

4. Hartog v Daly [2023] ZAGPJHC
40, where it was held that the
electronic transfer of funds into the
incorrect account did not absolve
the debtor from payment.

In light of the above, the SCA held
that the applicant had established
reasonable prospects of success on
appeal, thus granting special leave

to appeal, upholding the appeal in
respect of condonation and referring
the matter to a full bench of the High
Court to determine the merits.

Remarks

This case serves to reiterate the
principles surrounding special leave
to appeal, and it is noteworthy to
mention the degree to which the SCA
interrogates the merits of the case.

It is also interesting to see the extent
to which the SCA was/is willing to
widen the ambit of the applicable
legal principles.

Considering the degree to which

the SCA considers the merits, it begs
the question of whether it would

not be more efficient for the SCA to
adjudicate on the case and bring it
to finality. The SCA even went as far
as to state that there are conflicting
High Court judgments, arguably
demonstrating that this matter would
be one that is required to be decided
on appeal to the SCA.

Eugene Bester and Loyiso Bavuma
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