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Flexibility and adaptability when
advising clients on any proposed
transaction, whether a deal

with third parties or an internal
restructuring, are crucial skills for
any mergers and acquisitions (M&A)
lawyer. Fortunately, the Companies
Act 71 of 2008 (Companies

Act) provides a few options,
including the rarely used statutory
amalgamation or merger in terms of
section 113. All distinctions between
amalgamations and mergers in
drafts of section 113 were removed
from the final legislation, so this
note only refers to a section 113
merger for convenience.

Fundamental transactions

Fundamental transactions are dealt
with in Part A of Chapter 5 of the
Companies Act and are divided into
three specific transactions:

1. A disposal or sale of all
or the greater part of the
assets or undertaking
of a company.

2. A scheme of
arrangement.

3. A statutory merger.

These are known as “fundamental
transactions” because they
materially alter a company, and once
implemented will have a significant
effect on the assets and business
of a company and the interests of
the shareholders of the company.
The Companies Act sets out very
specific requirements for each of
the fundamental transactions, and
aligned South African law with
international best practices. The
section 113 merger provisions, read
with section 116 of the Companies

Act, in particular, seem to mirror

the requirements and procedures
adopted in most other progressive
jurisdictions, including the US. This
article looks at the use of section 113
mergers and the impact of a recent
change to how the registration or
endorsement confirming transfer of
immovable property pursuant to a
section 113 merger is dealt with by
the Deeds Office, and the subsequent
cost implications.

Disposals and schemes of
arrangement are commonplace in the
M&A space. Section 113 mergers are
far rarer in practice and seem to be an
under-appreciated tool, although this
may be because there is a dearth of
case law dealing with them.

Section 113 contains a mechanism
for two or more profit companies
(state-owned, public, private and
personal liability companies) to
merge, and allows for all assets

and liabilities of the companies
involved (merging companies) to be
reorganised and transferred into the
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merged or surviving company/ies,
by operation of law. Two typical

structures of a section 113 merger are:

1. Existing company A
(merging company)
merges into existing
company B and company
B (merged company)
survives and company A's
existence terminates.

2. Existing companies A
and B merge into a new
merged company C and
both companies A and B's
existence terminates.

Ultimately, a merger results in the
dissolution of one or more of the
entities involved and may involve the
creation of an entirely new company.

Advantages of a statutory
merger

In a typical sale of business, parties
are required to assign individual
contracts, including loan agreements,
supply contracts, leases, and
sometimes hundreds or thousands

or of contracts with customers.
Opting for the statutory merger has

several advantages, but undoubtedly,
the most valuable is the transfer of

all of the 'disappearing’ company's
assets and liabilities to the merging or
surviving company, by operation of
law. Practically, this means that, unless
the contract prohibits the transfer by
section 113 merger or includes the
specific right to terminate the contract
upon the occurrence of a merger, all
contracts of the affected companies
are automatically transferred by
operation of law, without the consent
of counterparties to contracts. This,
despite an express requirement in

the contract to obtain consent in the
event of an assignment because the
transfer would take place by operation
of law, and not by assignment,

Section 113 therefore enables
companies to drastically reduce

the costs and legal formalities
normally required for the transfer
of a business from one company to
another. Similarly, generally licences
and permits are also transferred

by operation of law, without a
requirement to apply for them to be
transferred, subject to the surviving

entity continuing to meet any relevant
conditions. Notably, the statutory
merger is the only fundamental
transaction mechanism that occurs by
operation of law, while in a scheme
of arrangement and a section 112
disposal, the parties are required

to comply with the relevant legal
formalities for the transfer of assets
and liabilities. Hence, a statutory
merger is ideal in scenarios involving
businesses with multiple standard
form contracts, where obtaining
third-party consent to an assignment
is impractical.

Immovable property exception

Although all of the assets and
liabilities of the merging or surviving
companies are transferred by
operation of law, without the need
for any additional formalities, there is
an exception in relation to immovable
property, contained in section 116(8)
of the Companies Act, which requires
that in order for any property that

is registered in terms of any public
regulation (including immovable
property) to be transferred from a
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merging company to the merged
company, a copy of the merger
agreement, together with a copy of
the filed notice of merger must be
lodged with the keeper of the relevant
property registry (i.e. the Deeds
Office in the case of immovable
property) to effect a transfer of the
registration of that property. To date,
it was possible to effect a transfer
of the registration of immovable
property without adhering to all of
the formalities prescribed by the
Deeds Registries Act 47 of 1937. This
was achieved through a section 3(1)
(v) application and registration could
simply be effected by attaching

a copy of the merger agreement
together with a filed notice of
merger. An endorsement would
then be made on the relevant title
deeds of the properties of the
‘disappearing’ company.

However, as per the Chief
Registrar’s Circular No 1 of

2022, issued on 16 May 2022,

the section 3(1)(v) application
must now include a transfer duty
receipt/exception certificate and a

rates clearance certificate. This has
the effect of dramatically increasing
the costs associated with this M&A
procedure in instances where there
are immovable properties (and
accompanying bonds) which need to
be transferred, as the conveyancing
work involved is akin to a regular
transfer of immovable property.

Requirements for a
statutory merger

Section 113 is prescriptive regarding
the information required in the
merger agreement, but allows for

a degree of flexibility, particularly
regarding the consideration that may
be paid. It references the traditional
merger transaction, where shares in
the merging companies are converted
into shares into the merged entity
whilst allowing other forms of
consideration, including settling the
shareholders of one or more of the
merging entities in cash.

Importantly, the section requires that
the board of each amalgamating

or merging company confirm their
reasonable belief that such company

will satisfy the solvency and liquidity
test set out in section 4 of the
Companies Act, before submitting the
merger agreement to shareholders
for approval. A notice must also be
sent to the creditors notifying them
of their right to apply to a court

for a review of the merger on the
grounds that the creditor will be
materially prejudiced by the merger.
Finally, from a regulatory perspective,
a section 113 merger may also
constitute an affected transaction

if it involves a regulated company,
requiring approval by the Takeover
Reqgulation Panel and may also require
Competition Commission approval.

Conclusion

Ultimately, the chosen mechanism for
a specific transaction is dependent on
several factors, including the practical,
regulatory, cost and tax implications
associated with it and a statutory
merger certainly is a useful tool in the
right circumstances.

Shameegh Allen, David Thompson
and Robin Henney
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