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The Competition Appeal Court stays
Standard Bank's review pending discovery

The Competition Appeal Court (CAC) has ruled

that the review by Standard Bank SA (SBSA) of the
Competition Commission’s (Commission) decision to
refer a complaint against it, must be stayed pending the
completion of the discovery process in the complaint
referral proceedings. The decision arguably limits the
rights of respondents in complaint referrals to just
administrative action.
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The Competition Appeal Court
(CAC) has ruled that the review
by Standard Bank SA (SBSA) of
the Competition Commission'’s
(Commission) decision to refer
a complaint against it, must be
stayed pending the completion
of the discovery process in the
complaint referral proceedings.
The decision arguably limits
the rights of respondents in
complaint referrals to just
administrative action.

The matter of Standard Bank of
South Africa Limited v Competition
Commission of South Africa
(165/CAC/Marl8) [2023] ZACAC 1,
has a long history:

April 2016: The Commission
initiated a complaint against

11 multinational banks for alleged
price fixing in respect of trading of
the USD/ZAR currency pair.

February 2017: The complaint
was referred, ultimately against 18
respondents, including SBSA.

March 2017: SBSA requested the
record of investigation from the
Commission in terms of Rule 15(1)
of the Commission Rules.

November 2017: When the
Commission did not produce

the record, SBSA applied to the
Competition Tribunal (Tribunal)
to order production of the record
(Rule 15 application).

May 2017: SBSA excepted to the
referral on a number of grounds,
including that the Commission
had failed to plead facts to support
the necessary conclusion that

the conduct occurred, or had

a continuing effect, within the
three-year period prior to the
initiation of the complaint.

March 2018: SBSA launched a
review application in the CAC on
the same or similar grounds to
those raised in SBSA's exception.

April 2018: The Commission
brought the counter application
which is the subject of this article.
It sought a permanent stay of

the review proceedings (which
was abandoned), alternatively

a temporary stay pending the
finalisation of Rule 15 application
and the exception application
brought by SBSA in the Tribunal.
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e February 2020: The Rule 15
application was finalised in the
Constitutional Court, which ruled
that, where an accused firm seeks
the production of the record, the
Tribunal rules should apply. In
this regard, the court held that
the Tribunal rules allow for the
production of the record through
the process of discovery after the
close of pleadings. (Read our alert
on this finding.)

The issue to be determined by the
CAC was whether the Commission
had satisfied the requirements for

an order for a stay of the review
proceedings. The CAC noted that
should the review proceedings not

be stayed, the Uniform Rules of Court
would require the Commission to
produce its record of decision, which
would likely be the same as the record
of investigation dealt with in Rule 15 of
the Commission Rules.

On the basis that SBSA's grounds of
review go to the heart of its defence
in the complaint referral before the
Tribunal, the CAC considered that
production of the record would
enable SBSA to access documents
it had sought but failed to obtain
through its Rule 15 application and
prior to answering the allegations
of the Commission in the complaint
referral. The court found that this
was unfair to the Commission (by
circumventing the Tribunal Rules
relating to discovery) and could
place SBSA in an advantageous
position vis a vis other litigants in
Tribunal proceedings.

The CAC therefore ordered the review
proceedings be stayed pending the
completion of the discovery process
in the referral proceedings before

the Tribunal.

The CAC decision is premised on

the assumption that SBSA's only
interest in reviewing the Commission’s
referral decision was to access the

Commission’s record. To that end,
the CAC decision has shut another
door to respondents in referral
proceedings being able to access

any further information from the
Commission than what is contained in
the complaint referral, even when the
respondent contends that the referral
contains insufficient information

to enable it to understand the case
against it.

Regardless of motivation behind
SBSA's application, the CAC decision
may severely limit the ability of
respondents in complaint referrals to
review the Commission’s conduct.

A review is often premised on

the allegation that the regulator’s
conduct is unlawful and to pend such
application until the very process
that is impugned as unlaw proceeds,
arguably limits the right to just
administrative action.

Lara Granville and Dean Tennant
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3™ floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21481 6400 E cdhstellenbosch@cdhlegal.com

©2023 12241/APR

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

CLIFFE DEKKER HOFMEYR

INCORPORATING
KIETI LAW LLP, KENYA


https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/

	Button 2: 
	Button 3: 
	Button 4: 
	Button 5: 
	Button 6: 
	Button 7: 


