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Is it a matter of interpretation or am I 
missing a right? The interpretation of a 
shareholding arrangement involving a 
mining right 

Mining rights are usually held by juristic persons, 
that is, companies. Despite the various shareholding 
arrangements that may be concluded, the entitlement 
to a mining right belongs to the holder, which is the 
company in whose favour the mining right has been 
granted and not the shareholders.
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In the case of Limpopo Economic 
Development Agency v Klopper NO 
and Others (982/2020) [2022] ZASCA 
73 (25 May 2022) the entitlement 
to a mining right was the subject of 
contention. The Limpopo Economic 
Development Agency (LEDA) sought 
to assert that it held a 40% share in a 
mining right held by Dilokong Chrome 
Mine (Pty) Ltd (DCM) based on a 
clause in the mining right. 

LEDA held 40% of the shares in 
ASA Metals (Pty) Ltd (ASA) and the 
remaining 60% was held by Eastern 
Asia Metal Investment Co Ltd. ASA, 
in turn, was the sole shareholder 
in DCM. DCM was the holder of a 
converted mining right for chrome. 
As part of a business rescue process 
DCM’s mining right was sold to 
Cheetah Chrome South Africa (Pty) 
Ltd (Cheetah). LEDA contended that 
it had a share in the mining right 
pursuant to clause 17 thereof and 
sought to, among other things, 
interdict the sale to Cheetah. Clause 
17 of the mining right read: 

“In the furthering of the objects 
of this Act, the Holder is 
bound by the provisions of an 

agreement or arrangement 
dated 11 December 2006 
entered into between the 
Holder/empowering partner 
and it is being recorded that 
the parties shall within 3 (three) 
months of executing the right, 
conclude a new agreement 
wherein Limpopo Economic 
Development Agency will 
hold 40% of stake in the right 
without an obligation to dilute. 
The above is subject to the 
transfer of Limpopo Economic 
Development 40% stake at a 
later stage to SOMCO upon 
due notice by the Minister (the 
empowerment partner) which 
agreement or arrangement was 
taken into consideration for 
purposes of compliance with 
the requirements of the Act 
and or Broad-Based Economic 
Empowerment Charter 
developed in terms of the Act 
and such agreement shall form 
part of this right.”

Mining rights are usually held by 
juristic persons, that is, companies. 
Despite the various shareholding 
arrangements that may be 
concluded, the entitlement to a 
mining right belongs to the holder, 
which is the company in whose 
favour the mining right has been 
granted and not the shareholders.

The matter was initially determined 
by the High Court in Johannesburg 
which dismissed LEDA’s contention. 
LEDA turned to the Supreme Court 
of Appeal. Both courts determined 
that the matter turned on the 
proper interpretation of clause 17 
of the mining right. The High Court 
determined that clause 17 was 
incorrect and poorly drafted in 
light of the context and purpose of 
the arrangements by the parties, 
which was actually to amend the 
shareholding in ASM such that the 
40% that LEDA held in ASM would 
be transferred to an empowerment 
partner as directed by the Minister of 
Mineral Resources and Energy. The 
majority judgment of the Supreme 
Court of Appeal agreed with the 
interpretation and determination by 
the High Court and found that LEDA’s 
assertion of a stake in the mining 
right itself was untenable and that the 
Minister of Mineral Resources and 
Energy had no lawful authority to 
arbitrarily grant a “stake” in the mining 
right to anyone other than the person 
who applied for it, i.e., DCM. Any 
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interpretation to the contrary would 
arbitrarily deprive DCM of its property, 
which would be neither sensible nor 
business-like. 

The minority judgment of the 
Supreme Court of Appeal would have 
upheld the appeal, thus granting LEDA 
the relief it had claimed. The basis 
of this decision was that although 
clause 17 of the mining right was 
not a model of good draftmanship, 
there was no doubt as to what the 
Minister of Mineral Resources and 
Energy sought to achieve when he 
imposed the condition embodied 
in this clause which, on its proper 
construction, in line with all the 
tenets of interpretation, was to make 
the appellant the holder of a 40% 
interest in the mining right. It held 
that the interpretation favoured by 
the High Court and endorsed by the 
majority had the effect that Cheetah, 
being a Chinese company with no 
empowerment credentials, would 

acquire the mining right free from 
the strictures of section 2(d) and (f) of 
the Mineral and Petroleum Resources 
Development Act 28 of 2002 which 
set out to promote the participation of 
historically disadvantaged persons in 
the mining sector.

It is clear from the Supreme Court 
of Appeal’s judgment that a mining 
right belongs to the entity to which 
the right has been granted and 
not the shareholders, despite any 
shareholding arrangements which 
may be in place. Furthermore, the 
judgment is a stern reminder for 
parties to employ careful scrutiny 
when executing a mining right to 
ensure that all the provisions of 
the mining right accord with their 
stated intention, failing which one 
man’s mishap may become another 
man’s golden ticket (or in this case, 
chrome-plated ticket).

DAVID PULE, OVERSEEN BY 
ALLAN REID

2012-2022

TIER 2
Mining



OUR TEAM
For more information about our Mining & Minerals sector and services in South Africa and Kenya, please contact:

Allan Reid
Joint Sector Head: Mining & Minerals 
Director: Corporate & Commercial
T	 +27 (0)11 562 1222
E	 allan.reid@cdhlegal.com

Fiona Leppan
Joint Sector Head: Mining & Minerals
Director: Employment Law
T	 +27 (0)11 562 1152
E	 fiona.leppan@cdhlegal.com

Emil Brincker
Practice Head & Director: 
Tax & Exchange Control
T	 +27 (0)11 562 1063
E	 emil.brincker@cdhlegal.com

Jackwell Feris
Sector Head:  
Industrials, Manufacturing & Trade 
Director: Dispute Resolution
T	 +27 (0)11 562 1825
E	 jackwell.feris@cdhlegal.com

Willem Jacobs
Practice Head & Director: 
Corporate & Commercial
T	 +27 (0)11 562 1555
E	 willem.jacobs@cdhlegal.com

Mark Linington
Director:
Tax & Exchange Control
T	 +27 (0)11 562 1667
E	 mark.linington@cdhlegal.com

Rishaban Moodley
Sector Head:  
Gambling & Regulatory Compliance 
Director: Dispute Resolution
T	 +27 (0)11 562 1666
E	 rishaban.moodley@cdhlegal.com 

Aadil Patel
Practice Head & Director: Employment Law
Joint Sector Head:  
Government & State-Owned Entities 
T	 +27 (0)11 562 1107
E	 aadil.patel@cdhlegal.com

Verushca Pillay
Director:
Corporate & Commercial
T	 +27 (0)11 562 1800
E	 verushca.pillay@cdhlegal.com

Clarice Wambua
Partner | Kenya
T	 +254 731 086 649
	 +254 204 409 918
	 +254 710 560 114 
E	 clarice.wambua@cdhlegal.com

Deon Wilken
Director:
Finance & Banking
T	 +27 (0)11 562 1096
E	 deon.wilken@cdhlegal.com

Margo-Ann Werner
Director:
Corporate & Commercial 
T	 +27 (0)11 562 1560
E	 margo-ann.werner@cdhlegal.com

Anton Ackermann
Associate:
Corporate & Commercial
T	 +27 (0)11 562 1895
E	 anton.ackermann@cdhlegal.com

David Pule
Associate:
Corporate & Commercial
T	 +27 (0)11 562 1732
E	 david.pule@cdhlegal.com



BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek 

ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. 

Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr 

will accept no responsibility for any actions taken or not taken on the basis of this publication. 

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.  

Dx 154 Randburg and Dx 42 Johannesburg.

T  +27 (0)11 562 1000   F  +27 (0)11 562 1111   E  jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T  +27 (0)21 481 6300   F  +27 (0)21 481 6388   E  ctn@cdhlegal.com

NAIROBI
Merchant Square, 3rd floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.

T  +254 731 086 649 | +254 204 409 918 | +254 710 560 114    

E  cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.

T  +27 (0)21 481 6400   E  cdhstellenbosch@cdhlegal.com

©2022  11217/JUNE

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/

	Button 8: 
	Button 9: 
	Button 10: 
	Button 11: 
	Button 12: 
	Button 13: 


