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Given the ever-changing landscape
of the past two years, the adage that
nothing is certain except death and
taxes is perhaps more apposite than
ever. Whilst it may appear that a
semblance of normality is returning,
its almost as certain as death

and taxes, that remote working

will be a part of the next normal.
South Africa’s recent State of the
Nation Address even made mention
of a new remote working visa.

In light of this, companies with
‘work from home’ policies should

be especially mindful of potential
tax exposures where 'home’isin a
foreign country. We deal with some
of these potential exposures in more
detail below.

CORPORATE INCOME TAX

The potential for a company to

fall within a foreign country’s
corporate income tax net as a result
of employees working from home
in that foreign country is generally
two-fold as:

o the company may be effectively
managed from, and thus become
tax resident in, that foreign
country; or

e the company may form a
taxable presence (permanent
establishment) in that foreign
country with the consequence
that some or all of its profits may
be subject to corporate income
tax there.

In the Tax & Exchange Control

alert from 10 February 2022, we

set out the guiding principles that,
according to the South African
Revenue Service (SARS), should be
applied when determining where a
company is effectively managed. The
guidance set out by SARS is largely
consistent with the guidance set out
by the Organisation for Economic
Co-operation and Development
(OECD) in its commentary on how
this term should be interpreted in the
context of double tax agreements
(DTAs). However, it is noted, that this
commentary is based on a model DTA
that is seldom followed to the letter
when a DTA is formally concluded
and brought into force by contracting
states, or there may simply be no DTA.
Furthermore, the underlying domestic
legislation must be considered

along with the impact (if any) of

the multilateral instrument (MLI) on
existing DTAs. For these reasons, it is
recommended that companies that
are possibly at risk of being effectively
managed in a different country by
virtue of employees working remotely
there should consider the need to
obtain specialist tax advice.

Regarding the second possible
exposure outlined above, a company
is generally at risk of having a
permanent establishment in a foreign
country if it:

e derives income from a source
within that foreign country;

* has a fixed place of business there;

e isengaged in the delivery of
construction/consulting services
for a certain period of time in that
foreign country; or

e it has a dependent agent operating
there on its behalf.

A comprehensive analysis of the

risks and ways in which a permanent
establishment can arise under each
of the categories outlined above,

is beyond the scope of this article

and a consideration of the domestic
legislation and the impact (if any) of
the MLI is again critical. There are also
important carve-outs that may apply
having regard to the nature and extent
of the activities being conducted in
the other country. However, we draw
attention to the fact that allowing
employees to work from home in a
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foreign country may, inadvertently,
result in the company having a
fixed place of business there, and
it is recommended that companies
consider the need for specialist tax
advice where this may be the case.

PERSONAL INCOME TAX

Income earned by a South African

tax resident employee working
remotely in a foreign country for a
South African employer might be
subject to personal income tax in that
country. Where there is a DTA in place
between South Africa and the foreign
country, then the foreign country’s
right to tax that employee’s income
will likely be determined by this DTA.
Whether the South African employer
has a permanent establishment in that
foreign country could also be a factor
in determining this right to tax.

In the absence of a DTA, the income
may be taxable in both the foreign
country and South Africa, though the
employee may qualify for a rebate in
terms of section 6quat of the Income
Tax Act 58 of 1962 (ITA). It should
also be considered whether and to

what extent the income qualifies
for exemption in South Africa. For
example, the income may qualify
for the partial exemption outlined in
section 10(1)(o)(ii) of the ITA.

Similarly, income earned by a
non-South African tax resident
employee working remotely in
South Africa for a foreign employer
will be subject to income tax in
South Africa unless a DTA precludes

South Africa from taxing such income.

PAYROLL TAX AND SOCIAL
SECURITY CONTRIBUTIONS

The obligation for an employer to
register and account for payroll tax
and social security contributions

in a foreign country should also be
considered where it has employees
working from home in that foreign
country. Whether or not this is indeed
the case can differ vastly from one
country to another, though it will
generally be dependant on whether:

e the income earned by the
employee is subject to tax in the
foreign country;

o the employer has business
premises or an office available
to it in the foreign country. Here
again it should be noted that if
employees are expected to work
from home in that foreign country
then this may in and of itself result
in the employer having business
premises or an office available to it
in the country; or

o the employer has a permanent
establishment in the
foreign country.

It is evident from the above that
having employees work remotely

in a foreign country could lead to
various tax exposures and related
obligations for the employer in that
foreign country. It also remains to be
seen how lenient or stringent revenue
authorities across the globe will be
particularly in those instances where
the employer is entirely unaware

of the fact that its employees are
working remotely in a foreign country.
Only time will tell.

LANCE COLLOP AND
NICHOLAS CARROLL

TAX & EXCHANGE CONTROL ALERT | 3



OUR TEAM

For more information about our Tax & Exchange Control practice and services in South Africa and Kenya, please contact:

Emil Brincker

Practice Head

Director

T +27 (0)11 562 1063

E emil.brincker@cdhlegal.com

Sammy Ndolo
Managing Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E sammy.ndolo@cdhlegal.com

Lance Collop

Director

T +27(0)21 481 6343

E lance.collop@cdhlegal.com

Mark Linington

Director

T +27 (0)11 562 1667

E mark.linington@cdhlegal.com

Gerhard Badenhorst

Director

T +27 (0)11 562 1870

E gerhard.badenhorst@cdhlegal.com

Jerome Brink

Director

T 427 (0)11 562 1484

E jerome.brink@cdhlegal.com

Petr Erasmus

Director

T +27(0)11 562 1450

E petrerasmus@cdhlegal.com

Dries Hoek

Director

T +27 (0)11 562 1425

E dries.hoek@cdhlegal.com

Heinrich Louw

Director

T +27(0)11 562 1187

E heinrich.louw@cdhlegal.com

Howmera Parak

Director

T +27(0)11 562 1467

E howmera.parak@cdhlegal.com

Stephan Spamer

Director

T +27 (0)11 562 1294

E stephan.spamer@cdhlegal.com

Tersia van Schalkwyk
Tax Consultant
T +27(0)21 481 6404

E tersia.vanschalkwyk@cdhlegal.com

Louis Botha

Senior Associate

T +27(0)11 562 1408

E louis.botha@cdhlegal.com

Keshen Govindsamy

Senior Associate

T +27(0)11 562 1389

E keshen.govindsamy@cdhlegal.com

Varusha Moodaley

Senior Associate

T +27(0)21 481 6392

E varusha.moodaley@cdhlegal.com

Louise Kotze

Associate

T +27(0)11 562 1077

E louise.Kotze@cdhlegal.com

Tsanga Mukumba

Associate

T +27(0)11 562 1136

E tsanga.mukumba@cdhlegal.com

Ursula Diale-Ali

Associate Designate

T +27(0)11 562 1614

E ursula.diale-ali@cdhlegal.com




BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3™ floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21481 6400 E cdhstellenbosch@cdhlegal.com

©2022 10902/MAR

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

CLIFFE DEKKER HOFMEYR

INCORPORATING
KIETI LAW LLP, KENYA


https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/

	Button 2: 
	Button 3: 
	Button 4: 
	Button 5: 
	Button 6: 
	Button 7: 


