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What happens if you've approached
the High Court to compel the
South African Revenue Service
(SARS) to consider your assessment,
but then belatedly realise that

you have selected the wrong
procedure? Would a quick
convert-and-continue be plausible?

In the case of LAvenir Wine Estate
(Pty) Ltd v Commissioner for the
South African Revenue Service
(16112/2021) [2022] ZAWCHC 28
the High Court had to consider this
question and more.

THE VINTAGE RETURN

L'Avenir (Taxpayer) is a South African
wine producer. In 2006 the Taxpayer
applied to the Registrar of Companies
to make March the end of its current
financial year. Again, in 2010, the
Taxpayer applied to change the end of
its current financial year, this time to
December. Both were approved at the
relevant times.

The Taxpayer believed that

the 2010 change had a

retrospective effect for its 2009

tax year, meaning that the period

of 1 April 2009 to 31 December 2009
(the disputed period) would be
included in the 2009 tax year. SARS,
on the other hand, maintained that
the approval applied to the Taxpayer's
2010 tax year (rather than 2009) and
that the disputed period had to be
included in the 2010 return.

Despite these arguments, both parties
acknowledged that the Taxpayer had
not submitted a return (in either the
2009 or the 2010 tax years) for the
disputed period. This meant that SARS
assessed the Taxpayer for both 2009
and 2010 without the disputed period
being included.

The Taxpayer sought relief from

SARS contending that this was

a ‘readily apparent undisputed

error in the assessment” (by either
SARS or LAvenir) or that it was a
‘processing error” (by SARS), as availed
in sections 93(1)(d) and 93(1)(e)(ii),
respectively, of the Tax Administration
Act 28 of 2011 (TAA).

Broadly, section 93 deals with reduced
assessments and the circumstances
under which SARS may reduce an
assessment. It appears that the
Taxpayer had an alleged loss falling in
this disputed period, hence its various
attempts at compelling SARS to assess
the disputed period.

Despite its arguments, SARS refused
to allow the Taxpayer to submit a
separate return for the disputed
period or issue reduced assessments
for the 2009 or 2010 tax years.

This refusal resulted in the current
case where, in 2021, the Taxpayer
brought an urgent application before
the High Court requesting permission
to submit an income tax return for the
disputed period and for SARS to then
assess it for that period.

Notably, the Taxpayer did not seek the
court’'s consideration on the merits

of its return; only for the court to
direct SARS to receive and to assess
the return.

In response to the application, SARS
raised three main arguments:

1. The relief sought by the Taxpayer
effectively sidestepped the dispute
resolution process contained in
Chapter 9 of the TAA.

2. Section 105 of the TAA states
that a taxpayer can only dispute
an “assessment” in terms of
Chapter 9 — unless a High Court
directs otherwise.
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3. Since the Taxpayer could not
object or appeal SARS’ decision
to decline the section 93(2)

requests for reduced assessments,

this meant that Chapter 9 of

the TAA did not apply, and the
Taxpayer should have followed a
review of SARS" decision under
the Promotion of Administrative
Justice Act 3 of 2000 (PAJA) (it

is unclear from the judgment
whether this argument was made
in the alternative to the first two
arguments).

Essentially, SARS submitted to the
court that the Taxpayer was not
entitled to approach the court to
compel SARS to accept the return.
Rather, the Taxpayer should have
brought a review of SARS' decision
before the court. The Taxpayer
conceded this point. The parties
then made further representations
to the court to aid it in determining
whether the supplemented papers
before it could form the basis for a
review — thus, converting the urgent
application to a review.

The Taxpayer contended that its
papers were sufficiently detailed

to form the basis for a review
application and that SARS’ view that
the application should be dismissed
on form (rather than merits), was
formalistic and ignored the interests
of justice.

SARS argued that the conversion
should not be allowed on the basis
that the court was duty bound to
determine the dispute defined in the
papers only. The Taxpayer's notice of
motion did not include review relief,
and neither of the parties dealt with
review in their papers.

THE COURT'S DISTILLING
CONSIDERATIONS

The court noted that, as a starting
point, even if it permitted the Taxpayer
to make out a case under PAJA, it

still would have needed to overcome
the requirement that PAJA provides

a 180-day period in which to bring

a review application. Considering

that 180 days had passed since SARS'
decision, the Taxpayer would have

needed to first apply for condonation.
Either way, the court held, the
Taxpayer would need to make out

a fresh case to explain its delay.
Furthermore, the court indicated that
the Taxpayer is required to set out the
specific grounds it is relying on for
review, and SARS must be afforded
an opportunity to deal with these
grounds before the matter is ripe

for hearing. Before a matter can be
reviewed before a court, the record
of the disputed decision must also

be placed before the court (in terms
of Rule 53 of the Uniform Rules of
Court) so that it has all the relevant
facts against which to consider the
lawfulness of the decision.

Lastly, the court held that even

if SARS" decision was unlawful,

it remains valid and binding

(i.e. continues to have legally valid
consequences) until it is set aside.
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Overall, the court found that the
Taxpayer, in seeking a conversion,
wished to introduce fundamentally
different relief when the case in
guestion was essentially aimed

at forcing SARS to change the
decision it had already made. The
court concluded that “there is no
reasonable possibility that the two can
simultaneously co-exist on the same
set of papers”. Consequently, the
Taxpayer's application was dismissed.

CONCLUSION

It is interesting that SARS argued that
the Taxpayer pursue a review under
PAJA, in terms of its third argument.
Historically, SARS has been inclined

to rebuff attempts at review under
PAJA, preferring taxpayers to pursue
recourse under the dispute resolution
process in the TAA. Nevertheless, this
case confirms that the appropriate
mechanism to review SARS' decisions
under section 93 is under PAJA.
What's more, it is not appropriate for
a party to seek a conversion from

an urgent application to a review
application on the same papers. The
correct approach is to institute fresh
review proceedings. Like a fine wine,
court processes cannot be rushed,
and no steps must be overlooked.
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