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Same issue, different outcome —
another Tax Court judgment regarding
Rule 56

It is not often that the Tax Court hands down judgment
in two separate matters on consecutive days, especially
where those two matters deal with the same legal
question - yet this is exactly what happened recently.
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Same issue,
different outcome
— another Tax
Court judgment
regarding Rule 56

It is not often that the Tax Court
hands down judgment in two
separate matters on consecutive
days, especially where those two
matters deal with the same legal
question - yet this is exactly what
happened recently.

On 18 November 2021, the Tax
Court handed down judgment in
Commissioner for the South African
Revenue Service v SAV South Africa
(Pty) Ltd (Case No IT25117) (as yet
unreported), where the court granted
a taxpayer's application for default
judgment in terms of rule 56 of the
rules (Rules) promulgated under
Section 103 of the Tax Administration
Act, 28 of 2011 (TAA). CDH discussed
this judgment in a recent Tax

and Exchange Control Alert on

13 January 2022.

On 19 November 2021, the Tax
Court handed down judgment

in CDC (Pty) Ltd v Commissioner
for the South African Revenue
Service (Case No IT2020/95) (as yet
unreported), which also dealt with
an application for default judgment
in terms of rule 56. While the
subject matter of both judgments
are identical, our discussion of the
second judgment here will reveal that
the outcome was not the same in
both instances.

FACTS

The taxpayer (CDC) brought a rule 56
application pursuant to the following:

e SARS disallowed a substantial
assessed loss (approximately
R38.5 million) claimed by
the taxpayer in its 2011 year
of assessment.

o CDC objected against the
disallowance of the assessed
loss by objecting against SARS’
assessment, but SARS disallowed
the objection.

e On 22 July 2016, CDC attempted
to appeal against SARS’
disallowance of the objection by
submitting certain supporting
documents to SARS via eFiling,
including a special power of
attorney. It was disputed whether a
typed undated document headed
“Memorandum” which contains
CDC's grounds of appeal, was
submitted by eFiling. The applicant
contended in the Tax Court that

this “Memorandum” was filed
then and constituted its notice of
appeal (NOA).The "Memorandum”
was included as an annexure

to the founding affidavit of the
rule 56 application.

On 19 November 2021, the
Tax Court handed down
judgment in CDC (Pty) Ltd v
Commissioner for the South
African Revenue Service
(Case No IT2020/95) (as yet
unreported), which also dealt
with an application for default
judgment in terms of Rule 56.
While the subject matter of
both judgments are identical,
our discussion of the second
judgment here will reveal that
the outcome was not the
same in both instances.
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Following the submission of these
documents, there was email
correspondence between SARS
and CDC on the same day, as to
when CDC would submit its NOA,
with CDC indicating that it would
submit the NOA not later than

12 August 2016.

After not receiving CDC's notice
of appeal, SARS asked CDC on

12 September 2016 when it

would file the NOA, with CDC
responding that it was already filed
on 22 August 2016.

In July 2019, CDC delivered its rule
56 application, withdrew it, and
then filed a new rule 56 application
approximately two years later,
which is the subject matter of

this judgment.

In opposing the application,

SARS also filed a supplementary
affidavit to prove that CDC did not
deliver its grounds of appeal as
contemplated under rule 10(2) of
the Rules.

The basis for CDC's rule 56 application
is that SARS had allegedly failed

to file its Statement of Grounds of
Assessment in terms of rule 31 of the
Rules (Rule 31 Statement) timeously.

RELEVANT LEGAL PROVISIONS

The Tax Court considered rules 10(2)
and 56 in its judgment. Rule 10(2)
states the following:

A notice of appeal must:

be made in the prescribed form;

if a SARS electronic filling service is
used, specify an address at which
the appellant will accept delivery of
documents when SARS electronic
filling service is no longer available
for the further progress of

the appeal;

specify in detail the following:

e inrespect of which grounds
of the objection referred to in
rule 7 the taxpayer is appealing;
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e the grounds for disputing the
basis of the decision to disallow
the objection referred to in
section 106(5) of the TAA; and

e any new ground on which the
taxpayer is appealing;

e be signed by the taxpayer or
the taxpayer duly authorized
representative; and

e indicate whether or not the
taxpayer wishes to make use of
the alternativedispute resolution
procedures referred to in Part C of
the Rules, should the procedures
under section 107(5) of the
TAA be available.

Rule 56(1) states that if a party has
failed to comply with a period or
obligation prescribed under the rules
or an order by the Tax Court under
the rules, the other party may -

e deliver a notice to the defaulting
party informing the party of the
intention to apply to the Tax
Court for a final order under
section 129(2) of the TAA in the
event that the defaulting party fails
to remedy the default within 15
days of delivery of the notice; and

o if the defaulting party fails to
remedy the default within the
prescribed period,apply, on notice
to the defaulting party, to the
Tax Court for a final order under
section 129(2).

However, rule 56(2) states that the Tax
Court may, on hearing the application,
decline granting the application if
good cause is shown by the defaulting
party for the default.

JUDGMENT

Firstly, the Tax Court granted SARS’
application to file the supplementary
affidavit as it could not be shown that
it would prejudice CDC.

On the issue of the rule 56
application, the Tax Court held that
one had to determine whether a
valid notice of appeal had been filed
by CDC. In this regard, it considered
whether CDC had complied with rule
10(2) of the Rules. The court held
that the "Memorandum” allegedly
filed by CDC on 22 August 2016
(containing grounds of appeal) did
not comply with rule 10(2) as it was
not the prescribed notice of appeal

form. The Tax Court accepted SARS’
assertion that the documents filed on
22 July 2016 did not include a NOA
compliant with rule 10(2), as SARS
would then not have asked on the
same date by email when the NOA
would be filed. SARS relied on a letter
dated 4 August 2016 stating that an
extension for late filing of the NOA
will be granted until 25 August 2016.
The court found that CDC's response
thereto, that it managed to file the
NOA on 16 July 2016, is inconsistent
with the other undisputed evidence
presented.

The Tax Court concluded that SARS
correctly believed at all material
times that CDC failed to deliver a
valid notice of appeal in terms of

rule 10(2) of the Rules and that the
documents uploaded on 22 July 2016
does not specify in detail the grounds
of appeal.

In finding that there was no valid
notice of appeal filed, the court held
that SARS had shown good cause
(as required by rule 56) that it had
never defaulted by not filing the
Rule 31 Statement
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COMMENT

The most important take-away from
this case is that a taxpayer should
always ensure that when it lodges

an appeal against SARS’ decision

to disallow an objection, it files the
appeal in accordance with the Rules,
so as to avoid a situation where SARS
argues that the appeal is invalid. A
taxpayer bringing a rule 56 application
will be unsuccessful if it did not file a
valid appeal.

As this matter illustrates, where there
is no valid notice of appeal before
SARS, there is no requirement that
SARS must do anything further,
including filing a Rule 31 Statement.

This differs from the provisions
pertaining to objections, where SARS
will notify a taxpayer if an objection
is invalid and allow the taxpayer 20
business days to file a valid objection.

Where a taxpayer is uncertain whether
it has filed a valid notice of appeal,

it should (where possible), follow

up with the auditor or SARS official
involved in the matter on email, and
request confirmation that the appeal
has been received and is being
considered. This is especially so when
taxpayers encounter challenges with
submitting the appeal via eFiling.

LOUIS BOTHA

As this matter illustrates,
where there is no valid notice
of appeal before SARS, there
is no requirement that SARS
must do anything further,
including filing a Rule 31
Statement. This differs from
the provisions pertaining

to objections, where SARS
will notify a taxpayer if an
objection is invalid and allow
the taxpayer 20 business days
to file a valid objection.
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