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The National Environmental Management Act 107 of
1998 (NEMA), 2014 Environmental Impact Assessment
Regulations (EIA Regulations) were subject to a
number of amendments which came into effect on
11 June 2021. One significant amendment to the EIA
Regulations was the deletion of Regulation 39(2)(b)
which exempted an applicant for an Environmental
Authorisation for mining activities from having to
obtain landowner consent. The CDH alert from

12 August 2021, unpacked the implications associated
with this amendment in more detail.
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The National Environmental
Management Act 107 of 1998
(NEMA), 2014 Environmental
Impact Assessment Regulations
(EIA Regulations) were subject to

a number of amendments which
came into effect on 11 June 2021.
One significant amendment to the
EIA Regulations was the deletion of
Regulation 39(2)(b) which exempted
an applicant for an Environmental
Authorisation for mining activities
from having to obtain landowner
consent. The CDH alert from

12 August 2021, unpacked the

implications associated with this
amendment in more detail.

The Mineral and Petroleum Resources
Development Act 28 of 2002 (MPRDA)
brought about significant changes

in the mining sector, especially in
relation to rights of landowners.
Before the MPRDA came into effect,
the owner of land was also the owner
of the resources beneath the land and
had the freedom to sell the rights to
the resources to a third party, who in
turn acquired a limited, yet real right
to explore and extract resources on
another person’s land. The MPRDA
moved away from this approach as
the state now has custodianship of
the nation’s mineral and petroleum
resources to address the inequalities
of the past. The promotion of
exploration and mining is critical to
South Africa’s dire need to generate
employment and investment,
particularly foreign direct investment.
The MPRDA has the framework

to facilitate the acceleration of

mining projects.

The June 2021 amendment of the
EIA Regulations was in direct conflict
with the need to promote mining
investment. In reconsideration,

the Minister of Forestry, Fisheries
and Environment published a

notice on 3 March 2022, whereby
the amendment resulting in the
deletion of Regulation 39(2)(b) was
withdrawn. The rationale for the
withdrawal is stated to be premised
on the lack of public consultation
prior to the June 2021 amendment.
Although Regulation 39(2)(b) has
been reinstated with retrospective
effect from 11 June 2021, as if the
amendment had never occurred, it is
noteworthy that landowner consent
is still required for a water use licence
(WUL). A landowner accordingly

still has the ability to block mine
development on his land as no mine
can operate without such a WUL.
The rationale for the withdrawal of
the June 2021 amendment appears

debatable, and one can only hope
that the deletion of Regulation 39(2)(b)
will be placed on the back-burner and
eventually forgotten.

CDH previously postulated that
the deletion of Regulation 39(2)(b)
may have been the death knell to
the mining industry in South Africa,
as such this withdrawal will be
welcomed with open arms.
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of
improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice. Specialist
legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr will accept no
responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)214816388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3 floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21481 6400 E cdhstellenbosch@cdhlegal.com

©2021 10901/MAR

CLIFFE DEKKER HOFMEYR

INCORPORATING
CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com KIETI LAW LLP, KENYA


https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/

	Button 2: 
	Button 3: 
	Button 4: 
	Button 5: 
	Button 6: 
	Button 7: 


