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The Labour Court has published
its first judgment in relation

to vaccination policies in the
workplace. Solidarity obo Johetta
Van Rensburg/Ernest Lowe, a
division of Hudago Trading (Pty)
LTD - J49/22 gives a long-awaited
judicial view on vaccinations in the
employment arena and a glimpse
into what constitutes a mandatory
workplace vaccination policy.

Even before Ernest Lowe finalised
a policy restricting access to its
workplace to curb the spread of
COVID-19, the employee made it
clear to her employer that she was
unwilling to receive the COVID-19
vaccine. Instead, she was willing
to submit a weekly COVID-19 test
provided it was at the employer’s
expense. The employer informed
the employee that it would not pay
for the COVID-19 test and would
therefore not allow the employee
onto its premises, and ultimately,
the no-work-no-pay principle
would apply.

In anticipation of the policy restricting
access to the workplace coming

into effect, Solidarity wrote a letter
on behalf of the employee to the
employer informing it that the
proposed “site entry policy” was in
contravention of the Consolidated
Direction on Occupational Health
and Safety Measures in Certain
Workplaces, issued on 11 June 2021
(Direction) and that, by adopting such
a policy, the employer unilaterally
changed the employee’s terms

and conditions of employment.
Undeterred by the complaints

raised in Solidarity’'s letter, the
employer notified all employees

on 13 December 2021 that admission
to its premises would only be granted
to employees who (i) had been fully
vaccinated, or (ii) produced a weekly
negative COVID-19 test result, and
that it would not contribute to the
costs of the tests.

OBLIGATIONS UNDER THE OHSA

Disputing Solidarity’s allegations, the
employer informed the union that it
implemented the admission policy in
terms of its obligations under sections
8 and 9 of the Occupational Health
and Safety Act 85 of 1993 (OHSA).
These sections set out the employer’s
duty to provide and maintain, as far as
is reasonably practicable, a working
environment that is safe and without
risk to its employees’ health, as well as
an undertaking that persons who are
not its employees but may be directly
affected by its activities are, as far as is
reasonably practical, not exposed to
hazards to their health or safety.

The dispute materialised when the
employee arrived at the employer's
premises on 4 January 2022 and was
refused entry. The employee launched
an urgent application challenging the
admission policy following a letter
from the employer maintaining its
position set out in the policy.

The employee argued that the
admission policy breached several
provisions of her contract of
employment; the Direction must

be read as constituting implied,

or alternatively, tacit terms and
conditions of her employment
contract; the site entry policy
constituted a mandatory vaccination
policy; and the employer did not
comply with the requirements set out
in the Direction to lawfully implement
such a policy.

The employer disputed that the
admission policy constituted a
mandatory vaccination policy, and
further, that its implementation
breached the employee’s contract
of employment. It argued that the
admission policy was introduced in
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compliance with sections 8 and 9

of the OHSA. Further, the admission
policy was not mandatory as
employees had the options set out in
(i) and (ii) above.

LABOUR COURT FINDINGS

The Labour Court was therefore
tasked with determining whether

the employer’'s conduct by virtue

of adopting a “site entry policy”
constituted a breach or unilateral
change to the terms and conditions
of the employment contract, and
whether the employer was obliged

to adhere to the requirements set out
in the Direction but failed to do so,
which manifested into a breach of her
contract of employment.

In relation to the first determination,
the court found that:

e the employee was unable to
identify a specific term of her
employment contract that was
breached because of or by
the adoption of the admission
policy; and

e there was no provision of the
contract of employment that the
employer alleged was unilaterally
changed by the introduction of the
admission policy either.

In light of this, the court stated
that there were no provisions

that needed to be restored as the
employee’s contract had not been
changed or breached.

In relation to the second
determination, the Labour Court
found that the employee failed to
plead and demonstrate how the
admission policy amounted to a
mandatory vaccination policy. The
admissions policy does not refuse
unvaccinated employees’ entry

to the work premises, indeed for
employees to access the premises,
they have two options, namely
vaccination or submitting weekly
negative COVID-19 tests at their
own expense, which the court found
was not a breach of the contract of
employment or a unilateral change to
the terms of employment.

Therefore, the court was unable
to find that the admissions policy
constituted a mandatory vaccination
policy and was not breach of the
Direction and the OHSA. In fact,
the court found that the employer
acted in accordance with its duties
in terms of section 8 and 9 of the
OHSA, as well as the Direction.
The court therefore dismissed the
urgent application.

Whether the court’s interpretation
that there is a distinction between an
admission policy and a mandatory
vaccination policy is competent, is yet
to be seen. However, this remains to
date the most authoritative decision
South Africans have on access to

the workplace for employees who
are not vaccinated.

AADIL PATEL AND DYLAN BOUCHIER

EMPLOYMENT LAW ALERT | 3



OUR TEAM

For more information about our Employment Law practice and services in South Africa and Kenya, please contact:

Aadil Patel

Practice Head

Director

T +27(0)11 562 1107

E aadil.patel@cdhlegal.com

Anli Bezuidenhout

Director

T +27(0)21 481 6351

E anli.bezuidenhout@cdhlegal.com

Jose Jorge

Director

T +27(0)21 481 6319

E jose.jorge@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Gillian Lumb

Director

T +27(0)21 481 6315

E gillian.lumb@cdhlegal.com

Imraan Mahomed

Director

T +27(0)11 562 1459

E imraan.mahomed@cdhlegal.com

Bongani Masuku

Director

T +27 (0)11 562 1498

E bongani.masuku@cdhlegal.com

Phetheni Nkuna

Director

T +27(0)11 562 1478

E phetheni.nkuna@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E desmond.odhiambo@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Thabang Rapuleng

Director

T +27(0)11 562 1759

E thabang.rapuleng@cdhlegal.com

Hedda Schensema

Director

T +27(0)11 562 1487

E hedda.schensema@cdhlegal.com

Njeri Wagacha
Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E njeriwagacha@cdhlegal.com

Michael Yeates

Director

T +27(0)11 562 1184

E michaelyeates@cdhlegal.com

Mohsina Chenia

Executive Consultant

T +27 (0)11 562 1299

E mohsina.chenia@cdhlegal.com

Faan Coetzee

Executive Consultant

T +27(0)11 562 1600

E faan.coetzee@cdhlegal.com

Jean Ewang

Consultant

M +27 (0)73 909 1940

E jean.ewang@cdhlegal.com




OUR TEAM

For more information about our Employment Law practice and services in South Africa and Kenya, please contact:

Amy King

Professional Support Lawyer
T +27(0)11 562 1744

E amy.king@cdhlegal.com

Riola Kok

Professional Support Lawyer
T +27 (0)11 562 1748

E riola.kok@cdhlegal.com

Tamsanqa Mila

Senior Associate

T +27(0)11 562 1108

E tamsanga.mila@cdhlegal.com

Dylan Bouchier

Associate

T 427 (0)11 562 1045

E dylan.bouchier@cdhlegal.com

Abigail Butcher

Associate

T +27 (0)11 562 1506

E abigail.butcher@cdhlegal.com

Asma Cachalia

Associate

T +27(0)11 562 1333

E asma.cachalia@cdhlegal.com

Rizichi Kashero-Ondego

Associate | Kenya

T +254 731 086 649

T +254 204 409 918

T +254 710 560 114

E rizichikashero-ondego@cdhlegal.com

Jordyne Loser

Associate

T +27 (0)11 562 1479

E jordyne.loser@cdhlegal.com

Christine Mugenyu

Associate | Kenya

T +254 731 086 649

T +254 204 409 918

T +254 710 560 114

E christine.mugenyu@cdhlegal.com

Peter Mutema
Associate | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E petermutema@cdhlegal.com

Kgodisho Phashe

Associate

T +27 (0)11 562 1086

E kgodisho.phashe@cdhlegal.com

Taryn York

Associate

T +27(0)21 481 6314

E taryn.york@cdhlegal.com




BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3 floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com

©2022 10928/MAR

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

CLIFFE DEKKER HOFMEYR

INCORPORATING
KIETI LAW LLP, KENYA


https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/

	Button 2: 
	Button 3: 
	Button 4: 
	Button 5: 
	Button 6: 
	Button 7: 


