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Reinstate the Employee! 
Especially if there isn’t a high 
level of intolerability

Is a court or arbitrator entitled or obliged, 
in terms of section 193(2)(b) of the Labour 
Relations Act 66 of 1995, as amended 
(LRA), to consider whether a continued 
employment relationship would be 
intolerable when considering the remedy 
of reinstatement in respect of an unfair 
dismissal? This is the issue that the 
Constitutional Court (CC) was required 
to decide in its recent judgment in Booi v 
Amathole District Municipality and Others 
[2021] ZACC 36.

https://www.cliffedekkerhofmeyr.com/en/practice-areas/employment.html
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Is a court or arbitrator entitled or 
obliged, in terms of section 193(2)(b) 
of the Labour Relations Act 66 of 1995, 
as amended (LRA), to consider whether 
a continued employment relationship 
would be intolerable when considering 
the remedy of reinstatement in respect 
of an unfair dismissal? This is the issue 
that the Constitutional Court (CC) 
was required to decide in its recent 
judgment in Booi v Amathole District 
Municipality and Others [2021] ZACC 36.

This matter concerned Mr Mlungisi 

Wellington Booi (the Employee) and his 
erstwhile employer, the Amathole District 

Municipality (the Employer). During 

December 2015, following a disciplinary 

hearing, the Employee was dismissed 

for misconduct. He disagreed with this 

outcome and referred an unfair dismissal 

dispute to the South African Local 

Government Bargaining Council, where 

the arbitrator found him not guilty of the 

misconduct and held that his dismissal 

was unfair. 

The arbitrator relied on section 193(2) 

of the LRA and awarded retrospective 

reinstatement. The Employer argued that 

the Employee’s continued employment 

would be an operational risk because the 

relationship of trust between the Employee 

and his direct supervisor had irretrievably 

broken down. Despite this argument, 

the arbitrator held that the Employee 

was found to be innocent of the charges 

levelled against him and the strained 

relationship between the Employee and 

his supervisor was insufficient to persuade 

him from deviating from the primary 

remedy of reinstatement prescribed 

by section 193(2). 

Before the Employee could return to 

work, the Employer launched a review 

application on three grounds. It is the third 

one which is crucial to this article, namely 

that the arbitrator committed a reviewable 

irregularity by ordering reinstatement 

despite the fact that the trust relationship 

between the Employee and the Employer 

had, on the evidence, broken down. 

The Labour Court (LC) upheld the 

arbitrator’s finding that the dismissal was 

unfair, however, it set aside the award 

of retrospective reinstatement. The LC 

found that the arbitrator’s decision to 

reinstate the Employee was unreasonable 

as his conduct, although insufficient to 

sustain a finding of misconduct, was 

completely destructive of a continued 

employment relationship. The order of 

reinstatement was replaced by an award 

of compensation. 

Before the Constitutional Court (CC)

Leave to appeal to the Labour Appeal 

Court was denied. The Employee then 

approached the CC to contest the LC’s 

order, asking the CC to set it aside and 

substitute it with a reinstatement order. 

The Employee’s argument was that he 

ought to have been reinstated given that 

he had been exonerated of the charges 

laid against him and the LC had therefore 

erred in interfering with the arbitrator’s 

award, in terms of which he would have 

enjoyed reinstatement. The Employer 

argued that the LC was correct in setting 

aside the award of reinstatement as 

there was no prospect of a continued 

employment relationship between the 

two parties. 

The Labour Court (LC) 
upheld the arbitrator’s 
finding that the dismissal 
was unfair, however, it 
set aside the award of 
retrospective reinstatement. 

Reinstate the Employee! 
Especially if there isn’t a high 
level of intolerability
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The CC, relying on the case of Toyota SA 

Motors (Pty) Ltd v CCMA [2016] 37 ILJ 313 

(CC), held that a court should consider the 

intolerability of the working relationship 

prior to making an order of reinstatement 

and the LC therefore did not err when 

considering that aspect. Where a dismissal 

has been found to be substantively unfair, 

reinstatement is the primary remedy and, 

therefore, a court or arbitrator must order 

the Employer to reinstate or re-employ 

the Employee unless one or more of the 

circumstances specified in section 193(2)(a) 

to (d) of the LRA exists, in which case 

compensation may be ordered depending 

on the nature of the dismissal. 

The bar for intolerability is a high one 

and the term “intolerable” requires 

more than the suggestion that the 

relationship is difficult, fraught, or even 

sour. Importantly, the CC held that a 

conclusion of intolerability should not 
easily be reached, and an employer must 

provide weighty reasons, accompanied 

by tangible evidence, to sufficiently prove 

that the employment relationship is in 

fact intolerable. 

The evidentiary burden to establish 

intolerability is heightened where the 
dismissed employee has been exonerated 

of all charges. Furthermore, when it is clear 

that an arbitrator has taken into account all 

the evidence presented to them and, after 

considering the evidence, the arbitrator 

decides to reinstate the dismissed 

employee, a review court should not easily 

bypass the high bar of intolerability set by 

section 193(2). 

The CC held that the arbitrator had 

sufficiently considered the evidence of 

the direct supervisor and had a made a 

reasonable decision in light of this. The 

LC was of the view that the arbitrator had 

not taken into account the evidence from 

the Employee’s direct supervisor, but the 

arbitration award made it clear that this 

was not the case. The CC concluded 

that there was insufficient evidence to 

suggest that the employment relationship 

was intolerable and as such ordered 

reinstatement. In relation to the backpay 

to be paid to the Employee, the CC held 

that there were extreme delays on the part 

of the Employee in bringing this matter 

to a finality and such it was only fair that 

the retrospectivity of the reinstatement 

be limited to the period between the 

Employee’s dismissal and the date of the 

LC’s order.

The bar of intolerability has been set, and 

it is indeed a high one. Employers have to 

ensure that at arbitration proceedings they 

provide sufficient reasons accompanied 

by tangible evidence in order to convince 

the arbitrator that the relationship between 
the employer and employee is indeed 

intolerable. If they fail to do so, they risk an 

award of reinstatement.  

Fiona Leppan, Kgodisho Phashe 
and Muzammil Ahmed

The CC concluded that 
there was insufficient 
evidence to suggest that the 
employment relationship 
was intolerable and as such 
ordered reinstatement. 

Reinstate the Employee! 
Especially if there isn’t a high 
level of intolerability...continued
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