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ISSU E Reprieve at last as Kenya's Judiciary
establishes a Small Claims Court

Litigants in Kenya can breathe a sigh of relief as the
Judiciary establishes a Small Claims Court akin to the
“People’s Court”. The court aims to enhance access

to justice by providing a forum where disputes would
be resolved through simple, less expensive, and highly
flexible procedures.
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DISPUTE RESOLUTION

The value of any claim

to be entertained by the
court shall not exceed
Kenya Shillings One Million
(Kes 1,000,000). Transfer
of matters pending before
other courts can only be
done by a higher court.
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Reprieve at last as Kenya's Judiciary
establishes a Small Claims Court

Litigants in Kenya can breathe a sigh of
relief as the Judiciary establishes a
Small Claims Court akin to the “People’s
Court”. The court aims to enhance
access to justice by providing a forum
where disputes would be resolved
through simple, less expensive, and
highly flexible procedures.

Claims to be determined by the court

The Small Claims Court is established
by the Small Claims Court Act 2 of 2016
(the Act). Section 12 of the Act provides
that the court shall have jurisdiction to
determine civil claims relating to:

a) acontract for sale and supply of goods
and services;

b) acontract relating to money held
and received;

c) liability in tort in respect of loss of
damage caused to any property
or for the delivery or recovery of
moveable property;

d) compensation of for personal
injuries; and

e) set off and counterclaim under
any contract.

The value of any claim to be entertained by
the court shall not exceed Kenya Shillings
One Million (Kes 1,000,000). Transfer of
matters pending before other courts can
only be done by a higher court.

Claims not to be entertained by the court

The Small Claims Court cannot entertain
any claim for defamation, libel, slander,
malicious prosecution, a dispute over a
title to or possession of land, employment
and criminal matters.

Flexible procedures

One of the unique aspects of the small
claims court is that it is in full control of

its procedures. The court is not tied down
by the Civil Procedure Rules, 2010 or
provisions of any other procedural law. The
court may adopt a procedure that, in its
opinion, would facilitate the objectives of
the court and principles of natural justice.
The court could also adopt Alternative
Dispute Resolution Mechanisms (ADR)
with the consent of the parties concerned.
Further, the Act excludes strict application
of the rules of evidence to proceedings

in the court. Therefore, proceedings in
this court could take a formal or informal
approach as long as it is appropriate for
the parties.

Timelines

Refreshingly, any matter filed before the
Small Claims Court must be concluded
within 60 days. This will greatly increase
the ease of doing business in the country
due to the speedy resolution of disputes.
Further, the establishment of this court
guarantees the right of access to justice
as envisioned by Article 48 of the
Constitution of Kenya.

Language of the court

This court does not have a particular
language which is unlike the other

courts in Kenya. Parties to a suit in this
court could use English, Kiswahili, or

any other appropriate language in the
circumstances. This means that parties
can choose to use a native language,
Kenyan sign language, Braille, or any other
language appropriate for persons with
disability. This is a great step in making
justice accessible to people who do not
understand any other language other than
their native languages.
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Representation in court

Under section 20 of the Act, a party can appear in court in person or through a

Under section 20 of the representative. The representative does not have to be an Advocate of the High Court of

Act, a party can appear in Kenya. The representative only needs to show that he/she has sufficient knowledge of the
court in person or through facts of the case and authority to bind the party he/she represents.
a representative. The Affordable filing fees
representative does not To meet the objectives of the court, the filing fees are affordable. The fee breakdown
have to be an Advocate of is as follows:
the High Court of Kenya.
Less than 200,000 200
Above 2000,000 but below 500,000 400
Above 500,00 but below 800,000 600
Above 800,000 but below 1,000,000 1,000
Less than 200,000 200
Above 2000,000 but below 500,000 400
Above 500,00 but below 800,000 600
Above 800,000 but below 1,000,000 1,000
Filing All other Responses 200
Third Party Notice 400
Within 2 Kilometres 100
Over 2 Kilometres but below 10 Kilometres | 300
Over 10 Kilometres 500
Fee For each exhibit 10
Fees Payable to a witness per day 200
Fees recoverable on execution of a Decree | Not exceeding 10% of the aggregate
or order of the Court value of the subject matter together with
disbursements on account of the fees
specified in this Schedule
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The first small claims court
was launched at Milimani
Commercial Courts in
Nairobi on 26 April 2021.
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Reliefs that the court may grant

The court may grant the following orders
in a claim before it:

a) an order to pay money as a lump sum
or in instalments;

) an order for the restitution of
moveable property;

c) an order for recovery of money
relating to performance of a contract;

d) an order dismissing claims in
proceedings before it; and

e) any other consequential or
ancillary order.

The first Small Claims Court was launched
at Milimani Commercial Courts in Nairobi
by the Ag. CJ Philomena Mbete Mwilu on
26 April 2021. The court is now operational
and anyone with a claim falling within

its jurisdiction can approach the court

for reprieve.

The above alert is meant for general
information and does not constitute
legal advice. In case of any inquiries or

if you require any further information

or advice on how the Court could affect
your business, please feel free to contact
Desmond Odhiambo.

Desmond Odhiambo,
Christine Mugenyu and
Johnstone Odeya

CDH’'S COVID-19
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2021 RESULTS

CHAMBERS GLOBAL 2017 - 2021 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.

CHAMBERS GLOBAL 2018 - 2021 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2017 - 2021 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.

CHAMBERS GLOBAL 2020 - 2021 ranked our Corporate Investigations sector in Band 3: Corporate Investigations.

Chambers Global 2021 ranked our Construction sector in Band 3: Construction.

Chambers Global 2021 ranked our Administrative & Public Law sector in Band 3: Administrative & Public Law.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 - 2021 as Senior Statespeople: Dispute Resolution.

Clive Rumsey ranked by CHAMBERS GLOBAL 2013-2021 in Band 1: Construction and Band 4: Dispute Resolution.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2021 in Band 3: Dispute Resolution.

Tim Fletcher ranked by CHAMBERS GLOBAL 2019 - 2021 in Band 3: Dispute Resolution.

TOP RANKED

Joe Whittle ranked by CHAMBERS GLOBAL 2020 - 2021 in Band 3: Construction 8 Chambers @

Global
Tobie Jordaan ranked by CHAMBERS GLOBAL 2020 - 2021 as an up and coming Restructuring/Insolvency lawyer. e 2021 &
& |, @

Cliffe Dekker Hofmeyr's Dispute Resolution /
rankings in THE LEGAL 500 EMEA 2020:

CDH'’s Dispute Resolution practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.
Tim Fletcher is ranked as a Leading Individual in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Eugene Bester is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.

Jonathan Witts-Hewinson is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Pieter Conradie is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.

Rishaban Moodley is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.

Kgosi Nkaiseng is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2020.

Tim Smit is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2020.

Gareth Howard is ranked as a Rising Star in THE LEGAL 500 EMEA 2020.

CDH's Construction practice is ranked in Tier 2 in THE LEGAL 500 EMEA 2020.

Clive Rumsey is ranked as a Leading Individual in Construction in THE LEGAL 500 EMEA 2020.
Joe Whittle is recommended in Construction in THE LEGAL 500 EMEA 2020.

Timothy Baker is recommended in Construction in THE LEGAL 500 EMEA 2020.

Siviwe Mcetywa is ranked as a Rising Star in Construction in THE LEGAL 500 EMEA 2020.

/

CDH IS THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE: .
Insuralex Global Insurance Lawyers Group msuralex

(the world's leading insurance and reinsurance law firm network). GLOBAL INSURANCE
LAWYERS GROUP

CLICK HERE TO READ MORE
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OUR TEAM

For more information about our Dispute Resolution practice and services in South Africa and Kenya, please contact:

Tim Fletcher

National Practice Head

Director

T +27(0)11 562 1061
E tim.fletcher@acdhlegal.com

Chairperson
Director

Timothy Baker
Director

T +27(0)21 4816308
E timothy.baker@cdhlegal.com

Eugene Bester
Director

T +27(0)11562 1173
E eugene.bester@cdhlegal.com

Jackwell Feris
Director

T +27(0)11 562 1825
E jackwell.feris@cdhlegal.com

Anja Hofmeyr
Director

T +27(0)11 562 1129
E anja.hofmeyr@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Thabile Fuhrmann

T +27(0)11562 1331
E thabile.fuhrmann@cdhlegal.com

Tobie Jordaan

Director

T +27(0)11 562 1356

E tobiejordaan@cdhlegal.com

Corné Lewis

Director

T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11 562 1056

E burton.meyer@cdhlegal.com

Rishaban Moodley
Director
T +27(0)11 562 1666

E rishaban.moodley@cdhlegal.com

Mongezi Mpahlwa
Director
T +27(0)11 562 1476

E mongezi.mpahlwa@cdhlegal.com

Kgosi Nkaiseng

Director

T +27(0)11 562 1864

E kgosi.nkaiseng@cdhlegal.com

Byron O'Connor

Director

T +27(0)11 562 1140

E byron.oconnor@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T +254 731086 649
+254 204 409 918
+254 710 560 114
E desmond.odhiambo@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Clive Rumsey

Director

T +27(0)11 562 1924

E cliverumsey@cdhlegal.com

Belinda Scriba

Director

T +27(0)21 405 6139

E belinda.scriba@cdhlegal.com

Tim Smit

Director

T +27(0)11 562 1085

E tim.smit@cdhlegal.com

Joe Whittle

Director

T +27(0)11 562 1138

E joe.whittle@cdhlegal.com

Roy Barendse

Executive Consultant

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11 562 1071

E pieter.conradie@cdhlegal.com

Nick Muller

Executive Consultant

T +27(0)21 481 6385

E nick.muller@cdhlegal.com

Jonathan Witts-Hewinson
Executive Consultant

T +27(0)11 562 1146

E witts@cdhlegal.com

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought
in relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPETOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21481 6300 F +27(0)214816388 E ctn@cdhlegal.com

NAIROBI

CVS Plaza, Lenana Road, Nairobi, Kenya. PO Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114 E cdhkenya@cdhlegal.com

STELLENBOSCH

14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com
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