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The value of careful analysis

Lawyers often write letters in which they demand that stuff

is done, often by a deadline, usually in formal legal language
designed to scare the recipient and ended with threats of legal
action. It is often successful, but lawyers don't have any general
authority to set deadlines or make demands and they rely on
people giving up their power to resist. A lawyer only has actual
authority because on the facts of the case their client has
authority in law. The point is that the legitimacy of demands and
deadlines and the potential success of threatened legal action
should be carefully scrutinised before rights are given up and

demands obeyed. : e - ?* “‘}
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DISPUTE RESOLUTION

Author Alice Walker said
it very well. “The most
common way people
give up their power is by
thinking they don't have
any.”

2 | DISPUTE RESOLUTION ALERT 22 June 2021

The value of careful analysis

Lawyers often write letters in which
they demand that stuff is done, often
by a deadline, usually in formal legal
language designed to scare the recipient
and ended with threats of legal action.
It is often successful, but lawyers

don’'t have any general authority to set
deadlines or make demands and they
rely on people giving up their power to
resist. A lawyer only has actual authority
because on the facts of the case their
client has authority in law. The point

is that the legitimacy of demands and
deadlines and the potential success

of threatened legal action should be
carefully scrutinised before rights are
given up and demands obeyed. Author
Alice Walker said it very well. “The
most common way people give up
their power is by thinking they don't
have any.”

This was illustrated in a dispute that arose
in the North West Province where portions
of some maize and sunflower farms were
sold subject to suspensive conditions
(Bisschoff & Others v Welbeplan Boerdery
(Pty) Ltd (Case No. 815/2016) [2021] ZASCA
81). Pending finalisation of the sale it was
agreed that the purchaser could access
the farms and if the sale fell apart, the
agreement would automatically convert

to a 12-month lease. The suspensive

conditions weren't fulfilled, the sale
collapsed, and the sale agreements duly
converted to leases. The purchaser then
breached the leases and received letters
from the sellers’ attorney confirming
that the agreements had been cancelled
and telling it not to trespass on the land.
The purchaser complained to the High
Court that the lawyer's letters were an
act of spoliation which prevented it from
accessing the land without any court
process. The High Court agreed saying
that the words used in the lawyer's letters
were equal “to putting a lock at the gate
physically”.

The Supreme Court of Appeal analysed
the letters and pointed out that the
application in the High Court was for a
mandament van spolie, for the return

of possession of property where the
applicant was unlawfully deprived of its
prior peaceful and undisturbed possession.
The court said there must be an actual
loss of possession, that the mere threat

to approach a court in the circumstances
of this case could not constitute unlawful
deprivation of the purchaser’s control of
the land, nor self-help and the High Court
should not have to granted the order that
it did.

A sensible conclusion.

Tim Fletcher



2021 RESULTS

CDH's Dispute Resolution practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2021.
Tim Fletcher is ranked as a Leading Individual in Dispute Resolution in THE LEGAL 500 EMEA 2021.
Eugene Bester is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2021.

Jonathan Witts-Hewinson is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2021.
Pieter Conradie is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2021.

Rishaban Moodley is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2021.
Lucinde Rhoodie is recommended in Dispute Resolution in THE LEGAL 500 2021.

Kgosi Nkaiseng is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2021.

Tim Smit is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2021.

Gareth Howard is ranked as a Rising Star in THE LEGAL 500 EMEA 2021.

CDH's Construction practice is ranked in Tier 2 in THE LEGAL 500 EMEA 2021. k

Clive Rumsey is ranked as a Leading Individual in Construction in THE LEGAL 500 EMEA 2021. k

Joe Whittle is recommended in Construction in THE LEGAL 500 EMEA 2021.

Timothy Baker is recommended in Construction in THE LEGAL 500 EMEA 2021. \
Siviwe Mcetywa is ranked as a Rising Star in Construction in THE LEGAL 500 EMEA 2021.

2021 RESU

CHAMBERS GLOBAL 2017 - 2021 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.

CHAMBERS GLOBAL 2018 - 2021 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2017 - 2021 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.

CHAMBERS GLOBAL 2020 - 2021 ranked our Corporate Investigations sector in Band 3: Corporate Investigations.

Chambers Global 2021 ranked our Construction sector in Band 3: Construction.

Chambers Global 2021 ranked our Administrative & Public Law sector in Band 3: Administrative & Public Law.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 - 2021 as Senior Statespeople: Dispute Resolution.

Clive Rumsey ranked by CHAMBERS GLOBAL 2013-2021 in Band 1: Construction and Band 4: Dispute Resolution.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2021 in Band 3: Dispute Resolution.

Tim Fletcher ranked by CHAMBERS GLOBAL 2019 - 2021 in Band 3: Dispute Resolution.
TOP RANKED

Joe Whittle ranked by CHAMBERS GLOBAL 2020 - 2021 in Band 3: Construction " Chambers @
« Global g
D N

Tobie Jordaan ranked by CHAMBERS GLOBAL 2020 - 2021 as an up and coming Restructuring/Insolvency lawyer.

CDH IS THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE: )
Insuralex Global Insurance Lawyers Group msuralex

(the world's leading insurance and reinsurance law firm network). GLOBAL INSURANCE
LAWYERS GROUP

CLICK HERE TO READ MORE
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For more information about our Dispute Resolution practice and services in South Africa and Kenya, please contact:

Tim Fletcher

National Practice Head
Director

T +27(0)11562 1061

E tim.fletcher@cdhlegal.com

Thabile Fuhrmann
Chairperson

Director

T +27(0)11562 1331

E thabile.fuhrmann@cdhlegal.com

Timothy Baker

Director

T +27(0)214816308

E timothy.baker@cdhlegal.com

Eugene Bester

Director

T +27(0)11562 1173

E eugene.bester@cdhlegal.com

Tobie Jordaan

Director

T +27(0)11562 1356

E tobiejordaan@cdhlegal.com

Corné Lewis

Director

T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11562 1056

E burton.meyer@cdhlegal.com

Rishaban Moodley

Kgosi Nkaiseng

Director

T +27(0)11 562 1864

E kgosi.nkaiseng@cdhlegal.com

Byron O’Connor

Director

T +27(0)11 562 1140

E byron.oconnor@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T +254 731086 649
+254 204 409 918
+254 710 560 114
E desmond.odhiambo@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Tim Smit

Director

T +27(0)11562 1085

E tim.smit@cdhlegal.com

Joe Whittle

Director

T +27(0)11 562 1138

E joe.whittle@cdhlegal.com

Roy Barendse

Executive Consultant

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11562 1071

E pieter.conradie@cdhlegal.com

Jonathan Witts-Hewinson

Director Executive Consultant
Jackwell Feris T +27(0)11 562 1666 Clive Rumsey T +27(0)11 562 1146
Director E rishaban.moodley@cdhlegal.com Director E witts@cdhlegal.com

T +27(0)11 562 1825
E jackwell.feris@cdhlegal.com

T +27(0)11 562 1924

Mongezi Mpahlwa E cliverumsey@cdhlegal.com

Director
Anja Hofmeyr T +27(0)11 562 1476 Belinda Scriba
Director E mongezi.mpahlwa@cdhlegal.com Director

T +27(0)11562 1129
E anja.hofmeyr@cdhlegal.com

T +27(0)21 405 6139
E belinda.scriba@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought
in relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21481 6300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI
CVS Plaza, Lenana Road, Nairobi, Kenya. PO Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114 E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 4816400 E cdhstellenbosch@cdhlegal.com
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