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In recent years, South African organisations have become
increasingly cautious in relation to the reputational and
associated financial risk arising from affiliations with third
parties who are publicly perceived as “corrupt”. This is
especially so in the era of State Capture, where it has become
commonplace for allegations of impropriety to extend to
public and private sector entities.
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DISPUTE RESOLUTION

The need for
comprehensive ABC DDs
IS more pertinent now, in
comparison to previous
years, considering the
expected upward trend in
fraud and financial crime
during times of economic
depression such as the
COVID-19 pandemic.
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Sticking to the ABCs of DDs

In recent years, South African
organisations have become increasingly
cautious in relation to the reputational
and associated financial risk arising from
affiliations with third parties who are
publicly perceived as “corrupt”. This is
especially so in the era of State Capture,
where it has become commonplace for
allegations of impropriety to extend to
public and private sector entities.

For this reason, comprehensive
anti-bribery and corruption (ABC) or
integrity due diligences (DDs) have
become an essential feature in greater
merger and acquisition (M&A) due
diligences, to establish the potential
bribery and corruption risks posed by
transacting with third parties.

The need for comprehensive ABC DDs

is more pertinent now, in comparison to
previous years, considering the expected
upward trend in fraud and financial crime
during times of economic depression such
as the COVID-19 pandemic.

First-tier ABC DDs generally involve
screening the target, its directors and
members of senior management for
adverse media mentions or affiliations

to politically exposed persons.

Secondly, gaining assurances that the
target, its directors and members of
senior management are not subject to
international and local sanctions or have
been subject to regulatory enforcement
action. Thirdly, screening relating to
litigation in which the target, its directors
and members of senior management are
involved assists in assessing the financial
and legal risks posed by the target. If

red flags are identified, a second-tier

ABC DD will be warranted which may
include a review of the target's ABC policy
framework and interviews with directors,
members of management and other

key employees.

For multinational organisations with
operations in South Africa, international
best practice, standards and guidance will
find application and place an added onus
on those organisations to mitigate ABC
risks during the M&A process.

The issue of successor liability in the
context of an M&A transaction, was
addressed in the US Department of
Justice (DOJ) Opinion Paper 08-02. In this
guidance, the US enforcement authorities
were cognisant of the limited time periods
in which DD investigations are often
required to be conducted. Therefore,

it stated that it did not intend to take
enforcement action against the purchaser
for the target’s violations of the anti-
bribery provisions of the Foreign Corrupt
Practices Act (FCPA) during a period of 180
days from the date of closing, provided the
purchaser, amongst others:

(1) disclosed any misconduct of the target
during the 180-day period;

(2) stopped and remediated the conduct
either within the 180-day period or,
if the DOJ determined that this is
not practical, as soon as reasonably
possible thereafter; and

(3) completed its due diligence and
remediation efforts, including its
investigation of all issues identified
during the 180-day period, within one
year of the date of closing.
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In the context of an
M&A transaction, the
purchaser may perform
both pre-acquisition
and post-acquisition
ABC DDs.
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Sticking to the ABCs of DDs

...continued

In most cases, US enforcement authorities
have pursued enforcement actions
against the target company (rather than
the purchaser), particularly when the
purchaser uncovered and timeously
remedied the violations or when

the governmental and/or regulatory
investigation of the target company
preceded the acquisition.

UK enforcement authorities have adopted
similar approach in their enforcement
actions under the UK Bribery Act,

2010. The approach of the US and UK
authorities is significant in light of the
purported extra-territorial reach of the

US and UK legislation, both of which

are widely considered to be the leading
international pieces of ABC legislation
from an enforcement perspective. The
scope of application of the FCPA and the
Bribery Act extends to offending conduct
by individuals and entities anywhere in the
world provided that, among other things,
citizenship (in the case of individuals) and
a footprint (in the case of entities) can be
established in the US and UK, respectively.

In the context of an M&A transaction,
the purchaser may perform both
pre-acquisition and post-acquisition
ABC DDs. Where possible, ABC DDs
should be carried out in the early
stages of the transaction thereby
allowing for further investigation

and negotiation of the appropriate
warranties, if required. In circumstances
where that is not feasible pre-closing,
once the transaction is completed the
purchaser should implement adequate
ABC measures as soon as possible
post-acquisition, including:

e conducting an ABC DD on the target;

e conducting a risk assessment in
relation to the target's operations and
compliance with ABC laws;

e immediately implementing the
purchaser’'s ABC policies, protocols
and procedures;

e providing training to the directors,
officers and employees and
members of management and,
when appropriate, training agents
and business partners on relevant
ABC laws, policies, protocols
and procedures;
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US enforcement

authorities are likely to

give meaningful credit to
companies who undertake
these actions and, in
appropriate circumstances,
may consequently decline
to bring enforcement
actions, however, this is not
guaranteed.
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...continued

e disclosing any unlawful activity
discovered during the ABC DD to the
relevant law enforcement or regulatory
authorities and cooperating with
subsequent investigations; and

e taking steps to remediate identified
unlawful activity by implementing
measures to detect and prevent
repeated misconduct.

US enforcement authorities are likely to
give meaningful credit to companies who
undertake these actions and, in appropriate
circumstances, may consequently decline
to bring enforcement actions, however,
this is not guaranteed.

The requirement to conduct
comprehensive ABC DDs goes hand

in hand with the implementation of
corporate compliance programs to
enforce organisational ABC controls,
including policies, procedures, training
and remediation in newly acquired or
merged entities. The above measures
constitute international best practice

in relation to ABC DDs during the M&GA
process and both multinational as well as
South African organizations doing business
abroad will be well advised to ascribe to
those standards to mitigate the risk of
successor liability for unlawful corporate
conduct . Our next article will deal with
the hallmarks of an effective corporate
compliance program.

Gasant Orrie and Krevania Pillay
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2021 RESULTS

CHAMBERS GLOBAL 2017 - 2021 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.

CHAMBERS GLOBAL 2018 - 2021 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2017 - 2021 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.

CHAMBERS GLOBAL 2020 - 2021 ranked our Corporate Investigations sector in Band 3: Corporate Investigations.

Chambers Global 2021 ranked our Construction sector in Band 3: Construction.

Chambers Global 2021 ranked our Administrative & Public Law sector in Band 3: Administrative & Public Law.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 - 2021 as Senior Statespeople: Dispute Resolution.

Clive Rumsey ranked by CHAMBERS GLOBAL 2013-2021 in Band 1: Construction and Band 4: Dispute Resolution.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2021 in Band 3: Dispute Resolution.

Tim Fletcher ranked by CHAMBERS GLOBAL 2019 - 2021 in Band 3: Dispute Resolution.

TOP RANKED

Joe Whittle ranked by CHAMBERS GLOBAL 2020 - 2021 in Band 3: Construction 8 Chambers @

Global
Tobie Jordaan ranked by CHAMBERS GLOBAL 2020 - 2021 as an up and coming Restructuring/Insolvency lawyer. e 2021 &
& |, @

Cliffe Dekker Hofmeyr's Dispute Resolution /
rankings in THE LEGAL 500 EMEA 2020:

CDH'’s Dispute Resolution practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.
Tim Fletcher is ranked as a Leading Individual in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Eugene Bester is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.

Jonathan Witts-Hewinson is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Pieter Conradie is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.

Rishaban Moodley is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.

Kgosi Nkaiseng is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2020.

Tim Smit is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2020.

Gareth Howard is ranked as a Rising Star in THE LEGAL 500 EMEA 2020.

CDH's Construction practice is ranked in Tier 2 in THE LEGAL 500 EMEA 2020.

Clive Rumsey is ranked as a Leading Individual in Construction in THE LEGAL 500 EMEA 2020.
Joe Whittle is recommended in Construction in THE LEGAL 500 EMEA 2020.

Timothy Baker is recommended in Construction in THE LEGAL 500 EMEA 2020.

Siviwe Mcetywa is ranked as a Rising Star in Construction in THE LEGAL 500 EMEA 2020.

/

CDH IS THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE: .
Insuralex Global Insurance Lawyers Group msuralex

(the world's leading insurance and reinsurance law firm network). GLOBAL INSURANCE
LAWYERS GROUP

CLICK HERE TO READ MORE
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OUR TEAM

For more information about our Dispute Resolution practice and services, please contact:

Tim Fletcher

National Practice Head
Director

T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Thabile Fuhrmann

Chairperson

Director

T +27(0)11562 1331

E thabile.fuhrmann@cdhlegal.com

Timothy Baker

Director

T +27(0)214816308

E timothy.baker@cdhlegal.com

Eugene Bester

Director

T +27(0)11562 1173

E eugene.bester@cdhlegal.com

Jackwell Feris

Director

T +27(0)11 562 1825

E jackwell.feris@cdhlegal.com

Anja Hofmeyr

Director

T +27(0)11562 1129

E anja.hofmeyr@cdhlegal.com

Tobie Jordaan

Director

T +27(0)11562 1356

E tobiejordaan@cdhlegal.com

Corné Lewis

Director

T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11562 1056

E burton.meyer@cdhlegal.com

Rishaban Moodley

Director

T +27(0)11 562 1666

E rishaban.moodley@cdhlegal.com

Mongezi Mpahlwa

Director

T +27(0)11562 1476

E mongezi.mpahlwa@cdhlegal.com

Kgosi Nkaiseng

Director

T +27(0)11 562 1864

E kgosi.nkaiseng@cdhlegal.com

Byron O'Connor

Director

T +27(0)11 562 1140

E byron.oconnor@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Clive Rumsey

Director

T +27(0)11 562 1924

E cliverumsey@cdhlegal.com

Belinda Scriba

Director

T +27(0)21 405 6139

E belinda.scriba@cdhlegal.com

Tim Smit

Director

T +27(0)11 562 1085

E tim.smit@cdhlegal.com

Joe Whittle

Director

T +27(0)11 562 1138

E joe.whittle@cdhlegal.com

Roy Barendse

Executive Consultant

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11562 1071

E pieter.conradie@cdhlegal.com

Nick Muller

Executive Consultant

T +27(0)21 4816385

E nick.muller@cdhlegal.com

Jonathan Witts-Hewinson
Executive Consultant

T +27(0)11562 1146

E witts@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27 (0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27 (0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com
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