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Can shareholders be held to have “traded
recklessly”?

It is well understood that shareholders retain power in respect
of certain significant decisions relating to the company, and

it is accepted that as a general rule, shareholders do not owe

a fiduciary duty when exercising their rights and powers. The
shares are the shareholder’s property, and the rights attached
thereto may be exercised at the total discretion and whim of
the shareholder in disregard of consequences for others — but a
recent case has indicated that there are limits to this.
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When shareholders
make decisions which
affect the affairs of

the company, each of
the shareholders of

the company should
consider all the relevant
facts and the prevailing
circumstances before
arriving at a decision.

It is well understood that shareholders
retain power in respect of certain
significant decisions relating to the
company, and it is accepted that as

a general rule, shareholders do not
owe a fiduciary duty when exercising
their rights and powers. The shares

are the shareholder’s property, and

the rights attached thereto may be
exercised at the total discretion and
whim of the shareholder in disregard of
consequences for others — but a recent
case has indicated that there are limits
to this.

Directors manage the day-to-day
affairs of a company on behalf of the
shareholders. Although directors have
wide powers and duties, the Companies
Act 71 of 2008 (Companies Act) does, and
the memorandum of incorporation of a
company may, reserve several decisions
which materially affect the company

for approval by the shareholders. The
decisions reserved for shareholders
include, among others, the disposal

of all or a greater part of the assets or
undertaking of a company.

When shareholders make decisions
which affect the affairs of the company,
each of the shareholders of the company
should consider all the relevant facts
and the prevailing circumstances before
arriving at a decision. The failure to do
so could in exceptional circumstances
lead to undesirable consequences and
could also potentially even lead to the
shareholders being held personally
liable, particularly, where the interests
of creditors are totally disregarded. This
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Can shareholders be held to have
‘traded recklessly?

is illustrated in the recent high court
judgment of Cooper NO and Another v
Myburgh and Others (9040/2019) [2020]
ZAWCHC 174 (4 December 2020), which
concerned whether a shareholder could
in principle be held to have acquiesced in
reckless trading.

Briefly, the facts of Cooper are that
DPMM Transport Proprietary Limited
(DPMM) was in severe financial difficulty
for some time. To relieve the financial
difficulty, the director of DPMM entered
into a sale agreement with another related
company. The sale contemplated the sale
of all or a greater part of the assets of
DPMM. The purchase price was payable
in equal monthly instalments of R65,000
over a period of 60 months. The first 22
instalments would be paid upfront by
way of set-off on the signature date of
the sale agreement against the amount
owed by DPMM to the purchaser. Prior to
the disposal of the assets of DPMM, the
sole shareholder of DPMM, being a trust
acting through its trustees, adopted a
special shareholders resolution approving
the disposal of the assets as required by
sections 112 and 115 of the Companies
Act. DPMM subsequently went into
insolvent winding-up.

The liquidators of DPMM applied to the
court to declare that the director and the
shareholder of DPMM be liable to pay the
debts of DPMM in terms of section 424(1)
of the Companies Act 61 of 1973 (Old
Companies Act), which deals with the
personal liability of those involved or
acquiescing in reckless or fraudulent
trading, for the debts of the company.
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In section 424 cases, it
is typical for creditors
and liquidators to
pursue a company's
directors and officers
personally for the
debts of the company,
but in this case the
shareholder was also
pursued, which is an
unusual feature.

Can shareholders be held to have

“traded recklessly™? . continued

Broadly the allegation was that the

section 112 disposal and its terms were
reckless. In section 424 cases, it is typical
for creditors and liquidators to pursue

a company'’s directors and officers
personally for the debts of the company,
but in this case the shareholder was also
pursued, which is an unusual feature. (It
should be noted that given the transitional
provisions in Schedule 5 to the Companies
Act, section 424 of the Old Companies
Act survives purely for purposes of
company liquidations.)

In determining the shareholder’s liability,
the court had to first consider whether

by adopting the special shareholders
resolution in terms of section 115 of the
Companies Act to permit the disposal of
DPMM'’s assets, the shareholder of DPMM
could be said to be a “party to the carrying
on of DPMM’s business”. Secondly,

the court had to consider whether
shareholders are required to have regard
not only to their own interests, but also
matters related to the good governance of
a company which include the interests of
the company’s creditors.

The court held that the sale transaction
had the effect of granting the purchaser
a payment holiday despite the pressing
claims of DPMM's creditors. When

a company finds itself in financial
difficulty, and especially if it is in a state
of insolvency, directors responsible for
the running of the business are required,
when addressing the situation, to have
reasonable regard to the interests of

its creditors.
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The court held that the disposal of a
company's assets, and in particular voting
in favour of same as a shareholder, may
be characterised as “carrying on the
company’s business”. Thus, a total failure
by the shareholders to consider the
prospects of the creditors being repaid
when they resolve to approve a disposal
of the assets or the undertaking of the
company could amount to an abuse of
the limitation of personal liability that
companies afford shareholders for the
company's obligations. Such failure could
conceivably trigger section 424 liability for
the shareholder.

In arriving at its decision, the court also
considered the fact that two of the

three trustees of the shareholder blindly
endorsed whatever their co-trustee put
before them for signature. The court
held that a shareholder cannot rely on
ignorance or the failure to understand
the company’s affairs to escape liability.
The actions of the two trustees implied
that they abdicated their decision powers
and responsibility to their co-trustee and
were content to adopt their co-trustee’s
knowledge as their own when they
adopted the resolution.

On the facts, the court held that the
trustees who supported the shareholder
resolution to dispose of the assets of
DPMM should be held personally liable

in terms of section 424 of the Old
Companies Act. However, in view that the
trustees were sued in their capacity as
trustees, they were not held liable in their
personal capacity.
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The extent to which
Cooper lays a basis
for personal liability of
‘reckless shareholders”
outside of section 424
remains untested and
may well receive some
judicial attention in the

near future.

TOP RANKED
< Chambers %
" GLOBAL &
Co20208"

CLIFFE DEKKER HOFMEYR

BAND 1

Capital Markets:
Equity

TOP RANKED

< Chambers %
% (GLOBAL &
C®20208"

CLIFFE DEKKER HOFMEYR

BAND 1

Corporate/M&A

Can shareholders be held to have

“traded recklessly™? . continued

The Cooper case is an interesting recent
illustration of the well-established principle
that while the fundamental point of
departure is that limited liability means
that shareholders and directors cannot

be held personally liable for the debts of a
company, this gives way in cases of abuse.

As indicated earlier, it is important to
appreciate that section 424 of the Old
Companies Act applies only in the case

of a liquidation. Outside of this context,
there is section 22 of the Companies Act
which prohibits companies from trading
recklessly, and the general civil liability
provision in section 218(2). The question as
to whether creditors could perhaps pursue
company directors and shareholders under
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these provisions of the Companies Act is
a full blown conundrum for another day.
The notion has some support in decisions
like Rabinowitz v Van Graan and Others
2013 (5) SA 315 (GSJ) but has undoubtedly
been impacted materially by some of the
principles stated in De Bruyn v Steinhoff
International Holdings N.V. and Others
[2020] JOL 47482 (GJ) with regard to the
exact purpose and ambit of section 218(2).
Thus, the extent to which Cooper lays

a basis for personal liability of “reckless
shareholders” outside of section 424
remains untested and may well receive
some judicial attention in the near future.

Cyprian Mthembu, Etta Chang and
Yaniv Kleitman

DealMakers gouss- ar -
2019 CClrwards

2020

THE LEGAL DEALMAKER OF WINNER

THE DECADE BY DEAL FLOW

CDH wins Single Deal Local
M&A Legal DealMakers of the Legal Advisor of the Year award

Decade by Deal Flow: 2010-2019.
2019 1* by BEE M&A Deal Flow.
2019 1 by General Corporate
Finance Deal Flow.
2019 2" by M&A Deal Value.
2019 2" by M&A Deal Flow.

for the OMPE & Footgear deal
in the 9* annual Private Equity
Africa awards

CLIFFE DEKKER HOFMEYR



CORPORATE & COMMERCIAL

~CDH'S COVID-19

/RESOURCE HUB~

Click here for more information @D

/

™~
CDH's Corporate, Commercial and M&A practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.

David Pinnock is ranked as a Leading Individual in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.

Willem Jacobs is ranked as a Leading Individual in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.

David Thompson is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.

Johan Green is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.

Johan Latsky is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020.

Lilia Franca is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. The
Peter Hesseling is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. I FGA
Justine Krige is ranked as a Next Generation Partner in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. "y L
CDH's Investment Funds practice is ranked in Tier 3 in THE LEGAL 500 EMEA 2020. 50 0
John Gillmer is recommended in Investment Funds in THE LEGAL 500 EMEA 2020. ——
Wayne Murray is ranked as a Rising Star in Investment Funds in THE LEGAL 500 EMEA 2020. EMEA

#NolDealPartner

‘UNRIVALLED

M&A LEGAL DEALMAKERS OF THE
DealMakers DECADE BY DEAL FLOW: 2010-2019

Ol

CLIFFE DEKKER HOFMEYR

cliffedekkerhofmeyr.com

5 | CORPORATE & COMMERCIAL ALERT 30 September 2020 CLIFFE DEKKER HOFMEYR


https://www.cliffedekkerhofmeyr.com/en/news/?tag=covid-19

OUR TEAM

For more information about our Corporate & Commercial practice and services, please contact:

Willem Jacobs

National Practice Head

Director

Corporate & Commercial

T +27(0)11 562 1555

M +27(0)83 326 8971

E willem.jacobs@cdhlegal.com

David Thompson

Regional Practice Head

Director

Corporate & Commercial

T +27(0)21 481 6335

M +27(0)82 882 5655

E david.thompson@cdhlegal.com

Mmatiki Aphiri

Director

T +27(0)11 562 1087

M +27(0)83 497 3718

E mmatiki.aphiri@cdhlegal.com

Roelof Bonnet

Director

T +27(0)11 562 1226

M +27(0)83 325 2185

E roelof.bonnet@cdhlegal.com

Tessa Brewis

Director

T +27(0)21 481 6324

M +27 (0)83 717 9360

E tessa.brewis@cdhlegal.com

Etta Chang

Director

T +27(0)11 562 1432

M +27 (0)72 879 1281

E etta.chang@cdhlegal.com

Vivien Chaplin

Director

T +27(0)11 562 1556

M +27(0)82 411 1305

E vivien.chaplin@cdhlegal.com

Clem Daniel

Director

T +27(0)11 562 1073

M +27 (0)82 418 5924

E clem.daniel@cdhlegal.com

Jenni Darling

Director

T +27(0)11 562 1878

M +27 (0)82 826 9055

E jennidarling@cdhlegal.com

André de Lange

Sector head

Director

Agriculture

T +27(0)21 405 6165

M +27(0)82 781 5858

E andre.delange@cdhlegal.com

Werner de Waal

Director

T +27(0)21 481 6435

M +27 (0)82 466 4443

E werner.dewaal@cdhlegal.com

Emma Dempster

Director

T +27(0)11 562 1194

M +27(0)79 491 7683

E emma.dempster@cdhlegal.com

Lilia Franca

Director

T +27(0)11 562 1148

M +27 (0)82 564 1407

E lilia.franca@cdhlegal.com

John Gillmer

Sector head

Director

Private Equity

T +27(0)21 405 6004

M +27(0)82 330 4902

E john.gillmer@cdhlegal.com

Jay Govender

Sector Head

Director

Projects & Energy

T +27(0)11 562 1387

M +27(0)82 467 7981

E jay.govender@cdhlegal.com

CORPORATE & COMMERCIAL | cliffedekkerhofmeyr.com

Johan Green

Director

T +27(0)21 405 6200

M +27(0)73 304 6663

E johan.green@cdhlegal.com

Peter Hesseling

Director

T +27(0)21 405 6009

M +27(0)82 883 3131

E peter.hesseling@cdhlegal.com

Quintin Honey

Director

T +27(0)11 562 1166

M +27(0)83 652 0151

E quintin.honey@cdhlegal.com

Rachel Kelly

Director

T +27(0)11 562 1165

M +27(0)82 788 0367

E rachelkelly@cdhlegal.com

Yaniv Kleitman

Director

T +27(0)11 562 1219

M +27(0)72 279 1260

E yaniv.kleitman@cdhlegal.com

Justine Krige

Director

T +27(0)21 481 6379

M +27 (0)82 479 8552

E justine.krige@cdhlegal.com

Johan Latsky

Executive Consultant

T +27(0)11 562 1149

M +27(0)82 554 1003

E johan.latsky@cdhlegal.com

Giada Masina

Director

T +27(0)11 562 1221

M +27 (0)72 573 1909

E giada.masina@cdhlegal.com

Nkcubeko Mbambisa

Director

T +27(0)21 4816352

M +27 (0)82 058 4268

E nkcubeko.mbambisa@cdhlegal.com

Nonhla Mchunu

Director

T +27(0)11562 1228

M +27(0)82 314 4297

E nonhla.mchunu@cdhlegal.com

Ayanda Mhlongo

Director

T +27(0)21 481 6436

M +27(0)82 787 9543

E ayanda.mhlongo@cdhlegal.com

William Midgley

Director

T +27(0)11562 1390

M +27(0)82 904 1772

E william.midgley@cdhlegal.com

Tessmerica Moodley

Director

T +27(0)21 4816397

M +27(0)73 401 2488

E tessmerica.moodley@cdhlegal.com

Anita Moolman

Director

T +27(0)11562 1376

M +27(0)72 252 1079

E anita.moolman@cdhlegal.com

Jerain Naidoo

Director

T +27(0)11 562 1214

M +27(0)82 788 5533

E jerain.naidoo@cdhlegal.com

"A\

CLIFFE DEKKER HOFMEYR



OUR TEAM

For more information about our Corporate & Commercial practice and services, please contact:

Francis Newham

Executive Consultant

T +27(0)21 4816326

M +27(0)82 458 7728

E francis.newham@cdhlegal.com

Gasant Orrie

Cape Managing Partner
Director

T +27(0)21 405 6044

M +27(0)83 282 4550

E gasant.orrie@cdhlegal.com

Verushca Pillay

Director

T +27(0)11562 1800

M +27(0)82 579 5678

E verushca.pillay@cdhlegal.com

David Pinnock

Director

T +27(0)11 562 1400

M +27(0)83 675 2110

E david.pinnock@cdhlegal.com

Allan Reid

Sector head

Director

Mining & Minerals

T +27(0)11562 1222

M +27 (0)82 854 9687

E allan.reid@cdhlegal.com

Megan Rodgers

Sector Head

Director

Oil & Gas

T +27(0)21 481 6429

M +27(0)79 877 8870

E megan.rodgers@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

Ludwig Smith

Director

T +27(0)11 562 1500

M +27 (0)79 877 2891

E ludwig.smith@cdhlegal.com

Ben Strauss

Director

T +27(0)21 405 6063

M +27(0)72 190 9071

E ben.strauss@cdhlegal.com

Tamarin Tosen

Director

T +27(0)11 562 1310

M +27 (0)72 026 3806

E tamarin.tosen@cdhlegal.com

Roxanna Valayathum

Director

T +27(0)11 562 1122

M +27 (0)72 464 0515

E roxanna.valayathum@cdhlegal.com

Roux van der Merwe

Director

T +27(0)11562 1199

M +27 (0)82 559 6406

E roux.vandermerwe@cdhlegal.com

Charl Williams

Director

T +27(0)21 405 6037

M +27 (0)82 829 4175

E charlwilliams@cdhlegal.com

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com

STELLENBOSCH

14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com

©2021 9676/JAN

CORPORATE & COMMERCIAL | cliffedekkerhofmeyr.com

CLIFFE DEKKER HOFMEYR



https://www.facebook.com/CDHLegal
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc
https://www.instagram.com/cdhlegal/
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

