
Competition Authority of Kenya issues 
notice on the prescription of minimum fees 
by professional associations  

On 5 October 2021, the Competition Authority of Kenya (CAK) 
published a notice addressed to professional associations 
cautioning them against setting minimum fees or prices that 
may be charged by their members, without observing the 
requirements of the Competition Act 12 of 2010 (Act). 

Dawn of data protection in the Competition 
space: Kenya and South Africa  

Over the last few years, data has become a valuable and 
necessary tool for businesses to be able to undertake their 
operations efficiently and effectively. Individuals provide their 
personal data to businesses in exchange for various benefits such 
as access to online services and content and the businesses in 
turn use this data in a variety of ways.
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Given the sensitivity of 
personal data and the 
growth of data analytics 
and sectors dependent 
on data-driven decision 
making, there have 
been growing calls for 
data protection and 
data privacy to be an 
important parameter of 
competition analysis.

Dawn of data protection in the 
Competition space: Kenya and 
South Africa
Over the last few years, data has 
become a valuable and necessary 
tool for businesses to be able to 
undertake their operations efficiently 
and effectively. Individuals provide their 
personal data to businesses in exchange 
for various benefits such as access to 
online services and content and the 
businesses in turn use this data in a 
variety of ways.

The importance of ensuring the privacy 

and protection of personal data has 

resulted in the development of legislation, 

such as Protection of Personal Information 

Act 4 of 2013 (POPIA) in South Africa 

and the Data Protection Act 24 of 2019 

(DPA) in Kenya. Given the sensitivity of 

personal data and the growth of data 

analytics and sectors dependent on data-

driven decision making, there have been 

growing calls for data protection and data 

privacy to be an important parameter of 

competition analysis.

Developments and cases

There has been a push by various 

regulators to incorporate privacy and 

data protection issues in competition 

regulation, particularly in merger 

assessments.

In 2014, the European Data Protection 

Supervisor (EDPS) issued a preliminary 

opinion titled “Privacy and competitiveness 

in the age of big data: The interplay 

between data protection, competition law 

and consumer protection in the digital 

economy” in which the EDPS advocated 

for a more joined-up approach to data 

protection with competition regulators.

In 2015, the UK’s Competition and Markets 

Authority published a report on the 

commercial use of consumer data and 

the interactions between competition and 

privacy outcomes. The report investigated 

the benefits of collecting consumer data 

and found that, despite economic growth 

opportunities, there is a prevalent risk of 

consumer data being used to manipulate 

markets and discriminate against different 

consumers. The report also noted that 

this risk is heightened when a firm has 

significant market power.

In 2016, a joint report between the German 

and French competition authorities, 

also considered the interplay between 

competition law and data. While it noted 

that privacy concerns are not “within the 

scope of intervention of competition 

authorities”, it also stated that:

“… privacy policies could be 

considered from a competition 

standpoint whenever these policies 

are liable to affect competition, 

notably when they are implemented 

by a dominant undertaking for 

which data serves as a main input of 

its products or services.”

Merger implications

The aim of including data protection 

considerations in merger assessments is to 

ensure the protection of consumers from a 

reduction in the quality of data protection 

and privacy. A reduction in quality of data 

protection could occur if an acquirer firm 

alters its data protection policies post-

merger or merges its data sets with those 

of the target firm.

In light of this, there has been a 

progressive push by regulators to assess 

the impact of mergers on consumers 

and consumer data. However, these 

regulators still consider that data 

privacy issues fall outside the realm of 

competition law and should be addressed 

by data protection regulators rather than 

competition regulators.
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Kenya and South 
Africa have recently 
enacted data protection 
legislation to protect 
the personal data 
collected, processed 
and stored by 
businesses operating in 
their jurisdictions. 

Dawn of data protection in the 
Competition space: Kenya and 
South Africa 
...continued

With respect to several mergers, the 

European Commission (EC) has held that 

privacy related concerns as such do not 

fall within the scope of EU competition law 

but can be considered in the competition 

assessment to the extent that consumers 

see it as a significant factor of quality, 

and the merging parties compete on 

this factor. 

In 2018, the EC considered the merger 

between Apple Inc and Shazam and 

looked at the role of consumer data in 

the various markets that the two entities 

operated in. The EC also considered 

Apple’s ability to use its user data to 

strengthen Shazam’s position in respect of 

online advertising. However, the EC was of 

the view that this would not significantly 

impede competition given that there are a 

number of larger market players that could 

compete in this regard. 

In 2020, the EC assessed the merger 

between Google and Fitbit and considered 

the impact of the combination of data held 

the merging entities. The EC found no 

evidence that privacy was a parameter of 

competition in the relevant market and the 

EC did not factor privacy in its substantive 

assessment of the transaction. In addition, 

the EC indicated that any initiative of the 

parties in relation to privacy and data 

protection would have to follow the 

EU’s General Data Protection Regulation 

2016/679, which provides a high standard 

of protection.

Lessons for Kenya and South Africa

In the Google/Fitbit merger, the EC noted 

that it should be “careful not to see a 

competition issue where there is a privacy 

issue” and that privacy issues should be 

left in the domain of data protection 
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To ensure well-rounded 
assessments of mergers 
in Kenya and South 
Africa, competition 
and data protection 
regulators would need 
to co-operate to set 
out clear and efficient 
mechanisms to define 
and assess the interplay 
between merger 
enforcement and 
data protection. 

Dawn of data protection in the 
Competition space: Kenya and 
South Africa 
...continued

regulators. While this may be accurate, a 

linear approach to the regulation of data 

privacy and competition could result in 

shallow or insufficient regulatory oversight. 

There has been criticism of the EC’s 

stance with respect to data protection 

and its failure to engage in an in-depth 

and well-rounded assessment of the data 

protection dimension.

Kenya and South Africa have recently 

enacted data protection legislation to 

protect the personal data collected, 

processed and stored by businesses 

operating in their jurisdictions. In this 

regard, it is only a matter of time before 

data-protection issues in mergers will be 

the subject of the analysis by Competition 

Authority of Kenya (CAK) and the 

South African Competition Commission 

(Commission). 

Competition legislation in both Kenya and 

South Africa calls for regulators to ensure 

that any potential mergers would not have 

negative impacts on consumers, and this 

allows the CAK and the Commission a 

window to access data-protection and 

privacy issues in mergers.

It would not be unusual for the CAK 

and the Commission to adopt a similar 

approach to the EC and seek to separate 

data privacy issues from competition 

assessment. Both the DPA and POPIA 

provide for the establishment of 

industry regulators tasked with ensuring 

compliance with data privacy rules (i.e. the 

Office of Data Commissioner in Kenya and 

the Information Regulator in South Africa).

To ensure well-rounded assessments 

of mergers in Kenya and South Africa, 

competition and data protection regulators 

would need to co-operate to set out 

clear and efficient mechanisms to define 

and assess the interplay between merger 

enforcement and data protection. Both 

the CAK and the Commission have 

entered memoranda of understanding 

with regulators in various other sectors 

and it may be useful to take a similar 

co-operative approach with the Office of 

Data Commissioner and the Information 

Regulator. Such co-operation will allow 

the regulators to answer key emerging 

issues between merger enforcement and 

data protection.

It will be interesting to see the approaches 

adopted by the CAK and the Commission 

to the assessment of data-protection 

issues in mergers and its alignment with 

global practice.

Njeri Wagacha, Brian Muchiri and 
Charissa Barden
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The CAK has noted 
that there have been 
renewed attempts by 
various professional 
associations to prescribe 
minimum prices or 
fees, to the detriment 
of customers. 

Competition Authority of Kenya 
issues notice on the prescription 
of minimum fees by professional 
associations
On 5 October 2021, the Competition 
Authority of Kenya (CAK) published 
a notice addressed to professional 
associations cautioning them against 
setting minimum fees or prices that may 
be charged by their members, without 
observing the requirements of the 
Competition Act 12 of 2010 (Act). The 
Act describes a professional association 
as “the controlling body established or 
registered under any law in respect of 
recognised professions but does not 
include trade associations and industry 
lobby institutions or bodies whether 
incorporated or not”.

The CAK has noted that there have been 

renewed attempts by various professional 

associations to prescribe minimum prices 

or fees, to the detriment of customers. The 

National Treasury recently invited public 

comments on the Draft Accountants 

(Remuneration) Order, 2021 that seeks 

to set minimum fees accountants can 

charge clients who engage their services. 

Similarly, the Engineers Board of Kenya 

called for public participation for the 

proposed Engineers (Scale of Fees for 

Professional Engineering Services) Rules, 

2021 which seek to regulate the fees 

chargeable by its members. The Director 

General of the CAK, Dr Wang’ombe Kariuki, 

noted that “the envisaged arrangements 

of setting minimum rates/fees highlighted 

in the media recently, are only meant to 

extinguish competition among members 

of professional associations to the 

detriment of clients/customers”.

Further, the CAK opined that decisions by 

professional associations to set minimum 

fees or prices that may be charged by 

their members could be construed as 

price fixing and minimum resale price 

maintenance. These actions are restrictive 

trade practices and are prohibited by 

section 21(1) of the Act, which bars any 

undertaking or association of undertakings 

from entering into agreements or making 

decisions which “have as their object 

or effect the prevention, distortion or 

lessening of competition in trade in 

any goods or services … unless they are 

exempt in accordance with the provisions 

of section D of this part”.

An association that engages in the 

aforementioned conduct risks the 

imposition of a financial penalty of up to 

10% of the previous year’s gross annual 

turnover in Kenya. In addition, any person 

who engages in this conduct commits 

an offence and, if convicted, is liable to 

a fine not exceeding KES10 million or 

imprisonment for a term not exceeding 

five years, or both.

If a professional organisation wishes to 

amend its rules to include provisions that 

will prevent, distort or lessen competition 

in any market, the professional 

associations will need to apply to the 

CAK for an exemption in accordance with 

section 29(2) of the Act. The CAK has 

the power to exempt all or part of the 

rules of the professional association for 

a specific period of time if the restriction 

is reasonably required to maintain 

professional standards or the ordinary 

function of the profession.

It will be interesting to see the actions 

taken by various professional associations 

given that a number of these associations 

have already prescribed minimum fees 

or prices and their members have been 

charging such fees to their customers. 

The CAK has grounds to act against these 

professional associations and we await 

their next course of regulatory action.

Njeri Wagacha and Brian Muchiri
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.
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