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Value-added tax & transfer duty: Clarity or 
confusion? 

Where fixed property is purchased by a VAT vendor from a non-vendor, 
transfer duty is payable thereon by the purchaser. The fixed property 
purchased from a non-vendor is regarded as second-hand goods 
in terms of the VAT Act, 89 of 1991 (VAT Act). To the extent that the 
property is purchased for the purpose of making taxable supplies, the 
purchasing VAT vendor is entitled to a notional input tax deduction equal 
to the tax fraction (15/115) of the lesser of the consideration in money 
paid by the vendor for the supply of the fixed property, or the open 
market value thereof.

Tax treatment of losses incurred during lockdown 

There is little doubt that the national lockdown in response to the 
COVID-19 health crisis has had a negative financial impact on individuals 
and business alike. In our Tax & Exchange Control Alert of 28 May 2020, 
we discussed some of the practical day-to-day tax consequences that 
the lockdown may have on businesses.

https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2020/tax/Downloads/Tax-Exchange-Control-Alert-28-May-2020.pdf
https://www.cliffedekkerhofmeyr.com/en/practice-areas/tax.html
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The relevant provisions 
of the VAT Act that 
should be considered 
to determine the value 
on which the notional 
input tax deduction 
should be calculated is 
the definition of “input 
tax” and the definition 
of “consideration” as 
contained in section 1 of 
the VAT Act. 

Value-added tax & transfer duty: 
Clarity or confusion? 

Where fixed property is purchased by a 
VAT vendor from a non-vendor, transfer 
duty is payable thereon by the purchaser. 
The fixed property purchased from a 
non-vendor is regarded as second-hand 
goods in terms of the VAT, Act 89 of 1991 
(VAT Act). To the extent that the property 
is purchased for the purpose of making 
taxable supplies, the purchasing VAT 
vendor is entitled to a notional input 
tax deduction equal to the tax fraction 
(15/115) of the lesser of the consideration 
in money paid by the vendor for the 
supply of the fixed property, or the open 
market value thereof.

The relevant provisions of the VAT Act 

that should be considered to determine 

the value on which the notional input tax 

deduction should be calculated is the 

definition of “input tax” and the definition 

of “consideration” as contained in section 1 

of the VAT Act. 

“Input tax” is defined as including, “an 

amount equal to the tax fraction of the 

lesser of any consideration in money given 

by the vendor or the open market value 

of the supply (not being a taxable supply) 

to him by way of a sale by a resident of 

the Republic of any second-hand goods 

situated in the Republic”.

“Consideration” is defined to mean, “in 

relation to the supply of goods or services 

to any person, any payment made or to be 

made (including tax), whether in money 

or otherwise, or any act or forbearance, 

whether voluntary or not, in respect of, in 

response to, or for the inducement of, the 

supply of any goods or services, whether 

by that person or any other person…”

Where fixed property is acquired from 

a seller who is not registered for VAT, 

the purchaser will generally incur four 

separate types of expenses,namely the 

purchase price of the property payable to 

the seller; the transfer duty payable to the 

South African Revenue Service (SARS); the 

transfer costs payable to the deeds office; 

and the conveyancing costs payable to 

the conveyancer. 

Given the broad definition of the term 

“consideration”, questions have arisen 

regarding exactly which costs associated 

with the purchase of fixed property may 

be taken into account for purposes of 

determining the input tax deduction. 

For example, where fixed property is 

purchased from a non-vendor, should the 

transfer duty and conveyancing costs be 

included in the “consideration” paid? 

CHAMBERS GLOBAL 2019 - 2020 ranked our Tax & Exchange Control practice in Band 1: Tax.

Emil Brincker ranked by CHAMBERS GLOBAL 2003 -2020 in Band 1: Tax.

Gerhard Badenhorst ranked by CHAMBERS GLOBAL 2014 - 2020 in Band 1: Tax: Indirect Tax.

Mark Linington ranked by CHAMBERS GLOBAL 2017- 2020 in Band 1: Tax: Consultants.

Ludwig Smith ranked by CHAMBERS GLOBAL 2017 - 2020 in Band 3: Tax.

Stephan Spamer ranked by CHAMBERS GLOBAL 2019-2020 in Band 3: Tax.
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SARS has previously 
ruled that the transfer 
duty incurred by a 
purchasing vendor 
may not be included 
in the amount of 
“consideration” when 
calculating the notional 
input tax credit. 

SARS has previously ruled that the transfer 

duty incurred by a purchasing vendor 

may not be included in the amount of 

“consideration” when calculating the 

notional input tax credit. This is on the 

basis that the transfer duty paid is not an 

amount in respect of any consideration in 

money paid for the supply of the property. 

The transfer duty is not an amount paid 

by the purchaser to the seller for the 

supply of the fixed property, but rather 

constitutes a separate tax amount paid in 

terms of the Transfer Duty Act 40 of 1949, 

on the value of fixed property acquired 

by the purchaser. Although the definition 

of “consideration” includes “tax”, this tax 

refers only to VAT for purposes of the 

VAT Act, and not to any other taxes such 

as transfer duty paid in relation to the 

acquisition of goods or services. 

It is, accordingly, only amounts paid by the 

purchaser to the seller for the supply of the 

fixed property which SARS considers to be 

“consideration” for purposes of calculating 

the notional input tax deduction. 

The established views of SARS, which have 

been widely accepted and applied, have 

recently been challenged by a taxpayer 

in the Cape Town Tax Court (Case No. 

VAT 1857). The Tax Court was tasked 

with determining whether the amount of 

consideration for purposes of calculating 

the notional input tax deduction should 

include the amount of transfer duty paid in 

respect of the fixed property purchased. 

The facts

The taxpayer, a property developer, 

purchased five fixed properties from sellers 

who were not registered VAT vendors and 

was accordingly required to pay transfer 

duty in respect of the acquisition of such 

properties. The taxpayer claimed notional 

input tax deductions in respect of the 

properties acquired. The notional input 

tax deductions were calculated on the 

purchase price paid by the taxpayer to 

the seller and the transfer duty paid by 

the taxpayer. 

SARS disallowed the inclusion of 

the transfer duty in the amount of 

consideration to which the tax fraction was 

applied, thereby reducing the taxpayer’s 

notional input tax deduction. The taxpayer 

appealed to the Tax Court against the 

assessments issued by SARS in this regard. 

Legal considerations and the judgment

The Tax Court, in an as yet unreported 

judgment, acknowledged that a 

fundamental principle of the VAT system is 

that VAT is a tax on added value imposed 

at each step along the distribution chain, 

and is a cost ultimately borne by the final 

consumer. In deciding the matter, the Tax 

Court considered the definition of “input 

tax” and the definition of “consideration” as 

contained in section 1 of the VAT Act. 

The Tax Court applied the principles 

applicable to the interpretation of statutory 

provisions, being that consideration must 

be given to the language used, the context 

in which it appears and the purpose of 

the provision. The Tax Court identified 

the question before the court as being 

whether the words “any consideration 

in money given by the vendor” includes 

the payment of transfer duty payable 

in respect of the purchase of the 

fixed properties. 

In applying the principles of interpretation, 

the Tax Court applied the plain meaning 

of the words and held that the broad 

definition of “consideration” in section 1 of 

the VAT Act, which includes any payment 

Value-added tax & transfer duty: 
Clarity or confusion?...continued 
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Vendors who seek to 
claim notional input 
tax deductions on the 
acquisition of fixed 
property should apply 
this judgment with 
caution, lest they find 
themselves liable for 
penalties and interest 
resulting from input tax 
overclaimed, should 
a court of appeal find 
in favour of SARS and 
overturn the Tax Court 
judgment. 

made in respect of the properties, is 

unambiguous and held that the clear 

language used includes transfer duty paid. 

SARS led evidence and made submissions 

that it is SARS’ practice to regard the 

purchase price paid in respect of the sale 

of immovable property to be the only 

“consideration” that is used for the purpose 

of calculating the notional tax credit, and 

that the transfer duty paid must not be 

included for such purposes. The Tax Court 

disregarded SARS’ submissions on the 

basis that SARS’ practice should not play 

a role in the objective and independent 

interpretation of legislation by the courts. 

The Tax Court concluded that transfer duty 

must be included in the “consideration” 

paid for fixed property. It stated that its 

conclusion is based on the clear language 

of the legislation, and that the conclusion 

reached is sensible and not unbusiness-

like. Furthermore, the Tax Court held that 

its conclusion is supported by the purpose 

of the notional input tax deduction allowed 

in respect of second-hand goods; this 

purpose being that it was introduced to 

eliminate double VAT charges on the same 

value-added by allowing notional input 

relief in the absence of actual inputs.  

Comments 

In view of the significance of the judgment, 

we understand that SARS has filed for 

leave to appeal, which we understand 

has been granted. The court of appeal 

(the High Court or the Supreme Court 

of Appeal) will therefore be required to 

clarify whether the “consideration”, is only 

the amount paid to the seller, or whether 

it includes the transfer duty amount 

paid, when calculating the notional input 

tax deduction on the purchase of fixed 

property from a non-vendor. Vendors 

who seek to claim notional input tax 

deductions on the acquisition of fixed 

property should apply this judgment with 

caution, lest they find themselves liable for 

penalties and interest resulting from input 

tax overclaimed, should a court of appeal 

find in favour of SARS and overturn the Tax 

Court judgment. 

Varusha Moodaley

CDH’S COVID-19
RESOURCE HUB
Click here for more information

Value-added tax & transfer duty: 
Clarity or confusion?...continued 

https://www.cliffedekkerhofmeyr.com/en/news/?tag=covid-19
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In order to determine 
whether the taxpayer 
was trading one has 
to consider whether 
there were objective 
factors that indicated 
that, despite the closing 
down of the business 
for a considerable 
period, the taxpayer 
nevertheless continued 
carrying on a trade. 

Tax treatment of losses incurred 
during lockdown  

There is little doubt that the national 
lockdown in response to the COVID-19 
health crisis has had a negative financial 
impact on individuals and business alike. 
In our Tax & Exchange Control Alert of 
28 May 2020, we discussed some of the 
practical day-to-day tax consequences 
that the lockdown may have 
on businesses.

In this alert we take a look at the effect 

that the national lockdown may have on 

expenditure or losses incurred by individuals 

and businesses. We also the look at the tax 

consequences that may arise as a result of 

employers providing their employees with 

personal protective equipment. To this end 

we will consider two scenarios.

Scenario 1: Tax treatment of losses 
incurred during lockdown

In our first scenario we have a taxpayer 

trading in general goods or rendering 

services that were not classified as 

essential goods and services, under 

the regulations promulgated under the 

Disaster Management Act 57 of 2002, 

which applied from the commencement 

of the lockdown on 26 March until 31 May, 

when the lockdown moved to level 3. This 

means that the taxpayer had to close their 

doors to customers from 26 March 2020 to 

1 June 2020 when level 3 was introduced. 

During this period, the taxpayer may have 

incurred expenditure and suffered losses 

they may wish to claim as a deduction.

In order to calculate the taxable income 

of a taxpayer, one must deduct from the 

taxpayer’s income all amounts that are 

allowed as tax deductions in terms of the 

Income Tax Act 58 of 1962 (Act). In terms 

of section 11 of the Act, in determining 

the taxable income derived by any person 

carrying on any trade, there shall be allowed 

as deductions from the income of such 

person expenditure and losses actually 

incurred in the production of the income, 

provided such expenditure and losses are 

not of a capital nature.

In terms of section 11, the first step of the 

enquiry is to establish whether the taxpayer 

was trading for purposes of the Act. 

Carrying on a trade presupposes a system or 

plan which discloses a degree of continuity 

in the operation. The test to be applied to 

determine whether trading is being carried 

on is an objective test. This means that if 

objective factors indicate that the taxpayer 

is trading then the trade requirement 

is satisfied.

The difficulty that arises here is that the 

taxpayer would have closed down its 

business for the duration of the lockdown 

and the question then becomes whether 

the taxpayer ceased to be carrying on a 

trade during that period.

In order to determine whether the taxpayer 

was trading one has to consider whether 

there were objective factors that indicated 

that, despite the closing down of the 

business for a considerable period, the 

taxpayer nevertheless continued carrying on 

a trade. The phrase “carrying on a trade” is 

not defined in the Act thus one has to look 

to how it has been defined in case law.

In SA Bazaars (Pty) Ltd v Commissioner of 

Inland Revenue 18 SATC 240, the court 

considered whether a taxpayer who 

carried on a retail general dealers business 

https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2020/tax/Downloads/Tax-Exchange-Control-Alert-28-May-2020.pdf
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While the taxpayer’s 
conduct was aimed 
at keeping itself alive 
during the period that it 
was closed down, this 
did not mean that it was 
carrying on a trade. 

Tax treatment of losses incurred 
during lockdown...continued 

continued to trade for purposes of the Act 

when it closed down its business. In this 

case, the taxpayer had closed down its 

business but had continued to maintain its 

bank account, hold general meetings and 

prepare its annual account which disclosed 

that its losses had been carried forward 

year-on-year since closing down.  

While the taxpayer’s conduct was aimed at 

keeping itself alive during the period that 

it was closed down, this did not mean that 

it was carrying on a trade. Specifically, the 

court held that:

“the mere fact that it kept itself alive 

during that and subsequent periods 

does not mean that during those 

periods it was carrying on a trade. 

It is clear from the stated case that 

it closed down its business and as 

long as it kept its business closed it 

cannot be said to have been carrying 

on a trade, despite any intention it 

might have had to resume its trading 

activities at a future date.”

In ITC 777 19 SATC 320, the taxpayer owned 

property which it had endeavoured to 

lease out without much hope of success. 

The question that arose there was whether 

the taxpayer was carrying on a trade. The 

argument raised by SARS was that a mere 

intention to let out the property was itself 

not sufficient to constitute carrying on a 

trade. According to SARS, there must have 

been some actual dealing and the fact that 

the property had not been leased meant 

a trade was not being carried on. The 

court reasoned that had the taxpayer been 

successful in letting out the property there 

would be no question that the rental would 

have been income derived from carrying on 

a trade. The court held that-

“a mere intention to let property 

would not amount to the carrying 

on of a trade but I do not agree that 

to constitute carrying on trade there 

had to be an actual letting. It was the 

intention of the company if possible, 

to let the property and though its 

efforts to do so were not sustained or 

strenuous it did endeavour to let it to 

and through associated companies. 

It has been held that in many 

businesses long intervals of inactivity 

occur. . . As the company had 

endeavoured to let the property, I am 

of opinion that it did carry on trade”

According to the court a long period of 

inactivity did not negate the carrying on of 

a trade.

In ITC 1476 52 SATC 141, the court had 

occasion to consider the objective factors 

which, if present, would indicate the 

carrying on of a trade. The court stated that 

“the appellant incurred no expense for office 

rent or salaries. There were no travelling or 

advertising expenses. This is all an indication 

of no activity at all”. The court concluded 

that the absence of these factors indicated 

that the taxpayer was totally inactive and 

thus not carrying on a trade.

In Commissioner for South African Revenue 

Service v Smith 2002 (6) 621 (SCA), the 

Supreme Court of Appeal had to consider 

whether a taxpayer was carrying on the 

trade of farming when the taxpayer had no 

reasonable prospects of turning a profit. 

The court held that to be considered 

to be carrying on a farming operation, 

the taxpayer was only required to show 

that he possessed a genuine intention to 
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Returning to our 
scenario, the taxpayer 
would have to first prove 
an intention to carry 
on trade and secondly, 
demonstrate the 
objective factors against 
which the taxpayer’s 
intention can be tested. 

Tax treatment of losses incurred 
during lockdown...continued 

carry on farming operations profitably. 

All considerations that had a bearing 

on whether a trade is being carried on, 

including the consideration of a profit, 

must be taken into account to answer 

the question.

What emerges from the case law above 

is that it is not possible to lay down an 

exhaustive list of activities that must 

be present in order to determine what 

constitutes the carrying on of a trade. All 

factors that have a bearing on the enquiry 

will be considered. This means that each 

case will be determined on its own facts.

Returning to our scenario, the taxpayer 

would have to first prove an intention to 

carry on trade and secondly, demonstrate 

the objective factors against which the 

taxpayer’s intention can be tested. Factors 

such as paying salaries, incurring rental 

expense and advertising costs will have 

a bearing on the enquiry. We submit that 

these factors would, if present, demonstrate 

that despite having closed down its business 

for the duration of the lockdown, the 

taxpayer was not completely inactive. 

Although, each case will be determined on 

its own merits, the circumstances under 

which businesses would have closed down 

during the lockdown period are quite unique 

and may also have a bearing on the enquiry.

Scenario 2: the provision of personal 
protective equipment

In our second scenario, an employer has 

been operating during the lockdown and 

has provided its employees with personal 

protective equipment, such as masks and 

hand sanitizers to use whilst at work.

Ordinarily, where an employer provides 

assets to its employees, it is likely that the 

employees will also use these assets for 

their own private use. In the case of masks 

and sanitizers, employees can also wear 

these masks at work and at home. The issue 

that arises is whether the assets that the 

employer has provided to its employees 

constitute a taxable benefit in the hands of 

the employees.

In terms of the Act, the value of fringe 

benefits, referred to as taxable benefits, 

received by an employee from his or her 

employer must be included in the gross 

income of an employee. The value is the 

cash equivalent of the fringe benefit, as 

determined under the provisions of the 

Seventh Schedule to the Act.

In terms of paragraph 6 of the Seventh 

Schedule, a taxable benefit arises whenever 

an employee is granted the right to use any 

asset by his or her employer for his private 

or domestic use. Where an employee is 

granted the right to use the asset over its 

useful life or a major portion of its useful 

life, the value of the private or domestic 

use is equal to the cost of the asset to the 

employer.

However, in terms of paragraph 6(4)(a) 

where the private or domestic use of an 

asset by the employee is incidental to the 

use of the asset for the purposes of the 

employer’s business, no value is placed 

on that asset. This means that a taxable 

benefit does not arise. The determination 

of whether an asset is used mainly for the 

business of the employer is determined on 

the facts of each case.

The nature of the asset and the various 

ways in which the employee uses the asset, 

amongst other things, will be relevant in 

determining whether the asset is used mainly 

for the business of the employer. There 

must be a close link between the grant of 

the right to use the asset and the employee’s 

responsibilities. In this enquiry, what will 

ordinarily be important are the terms under 

which the use of the asset is granted.
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It is submitted that as 
the use of personal 
protective equipment 
is required in order 
for businesses to be 
open, one could argue 
that the expenditure in 
respect of the provision 
of personal protective 
equipment would 
be expenditure that 
is necessary for the 
performance of the 
employer’s business 
operations.

Tax treatment of losses incurred 
during lockdown...continued 

In our scenario, an argument may be made 

that the use of personal protective equipment 

like masks is mainly to enable the employee 

to perform his job and consequently no value 

will be placed on the private or domestic 

use. What is important to note is that only 

when almost the entire use of the asset is for 

purposes of the employer’s business will the 

private or domestic use of the asset by the 

employee be considered to be incidental. 

In addition, the employer and and 

employee could also potentially rely on 

paragraph 10(2)(c) of the Seventh Schedule 

to the Act. It states that no value is placed 

on any service rendered by an employer to 

his employees at their work place for the 

better performance of their duties or as a 

benefit to be enjoyed by them at their place 

of work. This means that were an employer 

has rendered a service to its employees at the 

workplace for the better performance of their 

duties there is a taxable benefit, to the value 

of nil. As such, no tax is payable even though 

there is still a taxable benefit. The argument 

here could be that the provision of personal 

protective equipment is a service rendered 

by the employer to the employees in order 

to ensure that they can perform their duties 

during the on-going health crisis.

Another consideration from the employer’s 

perspective is whether the expenditure 

incurred in order to provide employees with 

personal protective equipment may also 

be deductible in terms of section 11 of the 

Act. As noted above, section 11 of the Act 

provides for the deduction of expenditure 

and losses incurred in the production of 

income, provided the expenditure or loss is 

not of a capital nature.

The question that will arise in this scenario is 

whether the expenditure incurred to acquire 

personal protective equipment for employees 

can be considered to be expenditure incurred 

for the purposes of earning an income by 

the employer.

In Port Elizabeth Electric Tramways 

Company Ltd v Commissioner for Inland 

Revenue 8 SATC 13 the court considered 

this very question and held that in order 

to answer this question what must be 

determined is how closely linked the 

expenditure is to the business operation 

of the taxpayer. The Court held that “all 

expenses attached to the performance of 

a business operation bona fide performed 

for the purpose of earning income are 

deductible whether such expenses are 

necessary for its performance or attached 

to it by chance or are bona fide incurred 

for the more efficient performance of such 

operation provided they are so closely 

connected with it that they may be regarded 

as part of the cost of performing it”.

In this case, it is submitted that as the use of 

personal protective equipment is required in 

order for businesses to be open, one could 

argue that the expenditure in respect of the 

provision of personal protective equipment 

would be expenditure that is necessary 

for the performance of the employer’s 

business operations.

Comment

Individuals and business who incur 

expenditure or losses as a result of the 

COVID-19 pandemic, must ensure that 

they meet the relevant requirements to 

claim such expenditure or loss incurred as 

a deduction for income tax purposes. If a 

taxpayer is uncertain whether an amount is 

deductible, they should obtain proper tax 

advice on the issue or consider applying to 

SARS for an advanced tax ruling, in particular 

if the expense in question is significant.

Aubrey Mazibuko, Emil Brincker  
and Louis Botha
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