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INREEIS The failure by a taxpayer to object to the
imposition of interest may prove fatal

I SS U E In the judgment of CSARS v The Executor of the Estate

Late Lot Maduke Ndlovu (A395/2016) [2020] ZAGPPHC

(12 October 2020), the High Court of South Africa had to
determine whether the Tax Court had erred in its findings
that, amongst others, the taxpayer should be entitled to raise
a new ground of objection during the appeal when such
ground had not been raised by the taxpayer in his objection.
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Of critical importance
in this case was that
the taxpayer did not
object to the imposition
of interest in terms of
section 89quat(2) in

his objection to the
additional assessment
raised by SARS.

The failure by a taxpayer to object
to the imposition of interest may

prove fatal

In the judgment of CSARS v The
Executor of the Estate Late Lot Maduke
Ndlovu (A395/2016) [2020] ZAGPPHC
(12 October 2020), the High Court of
South Africa had to determine whether
the Tax Court had erred in its findings
that, amongst others, the taxpayer
should be entitled to raise a new ground
of objection during the appeal when
such ground had not been raised by the
taxpayer in his objection.

Facts

The late taxpayer, the executor of

whose estate was the respondent in this
matter, was granted options to acquire
shares in his employer, which options
were exercised by him during his tenure
of employment. These shares were
subsequently sold by the taxpayer in three
tranches, as a result of which a gain of
R7,121,744.43 was realised by the taxpayer.
Despite the sale of the shares being dealt
with by the administrator of the trust
established by the taxpayer's employer, the
administrator did not deduct and withhold
any tax in respect of the gain that was
realised. The three IT3(a) returns given to
the taxpayer by the administrator indicated
that no tax was deducted by reason of

the fact that the gain constituted "non-
taxable earnings”. The taxpayer queried
this, to which the administrator replied
that the “earnings arising from the options
exercised were non-taxable”. As a result,
the taxpayer did not declare the gain in his
2007 tax return.

Following an audit by SARS, an additional
assessment was raised, which included
the gains realised from the disposal

of the shares in the taxpayer's taxable
income. This additional assessment
imposed additional tax in terms of the then

2 | TAX & EXCHANGE CONTROL ALERT 12 November 2020

section 76(1)(b) of the Income Tax Act 58
of 1962 (ITA), which section has since been
repealed with effect from 1 October 2012.
The assessment also imposed interest in
terms of section 89quat(2) of the Act. In
light of the fact that section 76 of the ITA
has since been repealed, this article deals
primarily with the issues before the High
Court that pertain to the section 89quat(2)
interest that was imposed by SARS.

In the objection to the additional
assessment, the taxpayer opposed the
imposition of additional tax in terms of
section 76(1)(b) and submitted that the
gain of R7,121,744.43 could not be taxed
as a capital gain in terms of the Eighth
Schedule to the ITA, nor could it be taxed
as income in terms of sections 8A and 8C
of the ITA. Of critical importance in this
case was that the taxpayer did not object
to the imposition of interest in terms of
section 89quat(2) in his objection to the
additional assessment raised by SARS.

This objection was disallowed on

8 February 2012, and in a letter dated
10 February 2012, SARS informed the
taxpayer that certain adjustments had
been made in the calculations of his
taxable income for, amongst others, the
2007 year of assessment.

The taxpayer noted an appeal against

the disallowance of his objection on

7 March 2012 on the same grounds as
those set out in his objection, and the Tax
Court unanimously upheld the appeal in
favour of the taxpayer. To this end, and in
respect of the appeal against the interest
imposed by SARS, the Tax Court found that
the letter dated 10 February 2012 created
a legitimate expectation that SARS would
issue a further assessment and that the
taxpayer would have objected to such
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SARS took the
decision by the Tax
Court on appeal to
the High Court to
determine, amongst
others, whether the
Tax Court’s finding
that the taxpayer
could challenge
the raising of
section 89quat(2)
interest for the first
time on appeal

was correct.

The failure by a taxpayer to object to
the imposition of interest may prove

fatal..continued

assessment. On this basis, it was held

that SARS would suffer no prejudice if a
new ground of appeal pertaining to the
interest (which was not part of the original
objection) was introduced.

SARS took the decision by the Tax Court
on appeal to the High Court to determine,
amongst others, whether the Tax Court's
finding that the taxpayer could challenge
the raising of section 89quat(2) interest for
the first time on appeal was correct.

Judgment

Section 89quat makes provision for the
imposition of interest on underpayments
and overpayments of provisional tax. In
respect of the underpayment of provisional
tax by a taxpayer, section 89quat(2)
provides that if the taxable income of any
provisional taxpayer exceeds R20,000 (in
the case of a company) or R50,000 (in the
case of any person other than a company),
and the normal tax payable by that
taxpayer in respect of such taxable income
exceeds the credit amount in relation to
that year, interest shall be payable by the
taxpayer. This interest is calculated at the
prescribed rate on the amount by which
the normal tax payable by the taxpayer
exceeds the credit amount.

In its determination of the correctness

of the Tax Court's decision to allow a

new ground of appeal, the High Court
considered the Rules of the Tax Court,
issued in terms of section 103 of the

Tax Administration Act 28 of 2011 (Rules).
Rule 7 provides that a taxpayer who lodges
an objection to an assessment must:

(@) Complete the prescribed form in full;
and

(b

Specify the grounds of objection in
detail including:

The part or specific amount of the
disputed assessment objected to;

ii.  Which of the grounds of
assessment are disputed; and

iii. The documents required to
substantiate the grounds of
objection that the taxpayer has not
previously delivered to SARS.

In terms of Rule 10, a taxpayer's notice of
appeal must specify on which grounds of
the objection the taxpayer is appealing.
This rule also states that a taxpayer may
not appeal on any ground that constitutes
a new objection against a part or amount
of the disputed assessment that was not
objected to in terms of the objection
under Rule 7.
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The High Court found
that the Tax Court

had erred in deciding
that the taxpayer was
entitled to raise the
issue pertaining to

the interest only at
the appeal stage and
therefore the ruling by
the Tax Court that the
interest be waived was
also incorrect.

fatal..continued

The High Court acknowledged that a
court should not be unduly rigid in its
approach when deciding whether to
allow a new ground of objection only
at the appeal stage and stated that the
circumstances of each case should be
taken into consideration in order to come
to a decision in this regard. However, it
was also reiterated that it is in the public
interest that disputes should come

to an end as soon as practicable and
that consistently allowing either party
to change the basis upon which their
case is made would be contrary to the
public interest.

The High Court then contemplated the
Tax Court's reasoning for its finding that
the new ground of appeal pertaining

to the imposition of interest could be
raised, which finding was based on a
legitimate expectation that was created

by the letter sent to the taxpayer dated

10 February 2012. However, the High
Court found that no evidence to this effect
had been presented in the Tax Court

such that the finding by that court could
be substantiated. In addition, no reasons
were advanced regarding why the taxpayer
had failed to object to the imposition of
interest in terms of section 89quat(2).
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The failure by a taxpayer to object to
the imposition of interest may prove

Ultimately, on the specific facts of this
case, the High Court found that the Tax
Court had erred in deciding that the
taxpayer was entitled to raise the issue
pertaining to the interest only at the
appeal stage. As such, it was held that the
ruling by the Tax Court that the interest be
waived was also incorrect.

Comment

Itis apparent from the judgment that a court
has a discretion whether or not a new ground
of appeal may be raised only at the appeal
stage of the dispute proceedings between
SARS and a taxpayer. However, taxpayers
should always be careful to introduce new
grounds of appeal that were not raised during
the objection stage of the proceedings.

The interest that is imposed in terms of
section 89quat(2) will constitute part of an
assessment that is issued by SARS. If such
interest is not objected to by a taxpayer in
their objection, they may be precluded from
challenging the imposition of the interest on
appeal as such a challenge constitutes a “new
objection against a part or amount of the
disputed assessment not objected to under
Rule 7". This is in direct contravention of
Rule 10(3) of the Rules.

As such, it is best for taxpayers to object to
the imposition of all interest in an objection,
even if the assessment issued by SARS does
not clearly indicate that interest has been or
will be imposed.

Louise Kotze
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