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Cession in security: Avoiding pitfalls 

A cession in security of personal rights, designed to 
provide security to a cessionary (a lender) for the cedent’s 
(borrower’s) obligation to repay a loan, may ironically, 
expose the cessionary to risk if certain pitfalls are ignored.   
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A cession in security of personal rights, 
designed to provide security to a 
cessionary (a lender) for the cedent’s 
(borrower’s) obligation to repay a loan, 
may ironically, expose the cessionary to 
risk if certain pitfalls are ignored.   

In this article, some pitfalls that could 

invalidate a cession in security are 

discussed, in no particular order of 

priority. The nature of cession in 

security is discussed by the author in a 

previous article. 

The first pitfall is where common law 

or statutory restrictions on cessions in 

security are ignored. At common law, 

personal rights are freely cedable unless 

common law or statutory restrictions 

apply. Cessions in security of rights 

that are made in contravention of such 

restrictions are invalid from the moment 

the cessions are purportedly effective. An 

example of a common law restriction is 

discussed, followed by two examples of 

statutory restrictions. 

In terms of South African common law, 

the rights to insurance policy benefits 

may not be capable of cession in security 

if the nature of the policy is such that 

the contractual relationship between the 

insurer and insured constitutes the insured 

as a delectus personae; in other words, the 

nature of the policy excludes the transfer 

of the personal rights created by the policy 

because only the insured and no other 

third party (such as a cessionary) can enjoy 

such rights. The identity of the insured may 

therefore materially affect the insurer’s 

ability to perform under the policy, or such 

identity may be regulated by legislation. 

The delectus personae principle was 

recently confirmed as still being part of 

South African law in Propell Specialised 

Finance v Attorneys Insurance Indemnity 

Fund NPC 2019 (2) SA 221 (SCA).   

Annuities or benefits, or rights thereto, 

may not be assigned, pledged, ceded or 

otherwise transferred generally, which 

includes as security for a debt, in terms 

of section 2(1) and (2) of the General 

Pensions Act 29 of 1979, unless the 

exceptions in section 26 or 40 of the 

Maintenance Act 99 of 1998 apply. 

A spouse who is married in community 

of property may not, without the consent 

of his or her spouse, inter alia, pledge 

or cede in security (i) any shares, stock, 

debentures, debenture bonds, insurance 

FINANCE & BANKING

Cession in security: Avoiding pitfalls 

The first pitfall is 
where common law or 
statutory restrictions 
on cessions in security 
are ignored. 

CDH’S COVID-19
RESOURCE HUB
Click here for more information

https://www.cliffedekkerhofmeyr.com/en/news/?tag=covid-19
https://www.cliffedekkerhofmeyr.com/en/news/publications/2017/Finance/finance-and-banking-alert-20-september-the-nature-of-cession-in-security-.html


3 | FINANCE & BANKING ALERT 7 December 2020

of the cession, and notice to the debtor 

or the debtor’s consent, is not required. 

However, a prohibition on ceding rights 

does affect the validity of a purported 

cession in security.  

The third pitfall is the adverse effect 

of a prior cession in security on a new 

purported cession in security, where both 

cessions are created in respect of the 

same right. An example is where a cedent, 

as security for a secured debt, pledges 

and cedes in security to a cessionary, its 

rights to its shares in a company. Later, the 

same cedent seeks to pledge and cede 

in security, its rights to the same shares 

to a different cessionary as security for 

a different secured debt. The context is 

that security agreements often state that 

if rights to a principal debt purportedly 

pledged and ceded in security, were in 

fact already encumbered as security 

for a different secured debt, that any 

reversionary interests the cedent may have 

in that principal debt are then pledged 

and ceded in security to the cessionary. 

As discussed in a previous article, the 

cedent’s reversionary interests is its 

interest in its debtor performing under 

the contract between the cedent and its 

debtor. Reversionary interests can itself 

be pledged and ceded in security for an 

obligation, to either the cessionary that 

holds cession of the right of action of the 

principal debt, or to a different cessionary 

as security for a different obligation. A 

prior cession in security of a principal 

debt may render the new, intended 

cession in security worthless because the 

rights purportedly ceded were already 

ceded to a different cessionary, and the 

absence of a clause such as the one 

discussed in this paragraph means that 

not even the reversionary interests will in 

policies, mortgage bonds, fixed deposits 

or any similar assets, or any investment 

by or on behalf of the other spouse in 

a financial institution, forming part of 

the joint estate, in terms of section 15(2)

(c) of the Matrimonial Property Act 88 

of 1984 (Matrimonial Property Act); (ii) 

listed securities in order to buy other 

listed securities in terms of section 15(7)

(a) of the Matrimonial Property Act; (iii) 

a deposit held in his or her name at a 

building society or bank in terms of 

section 15(7)(b)(i) of the Matrimonial 

Property Act; (iv) building society shares 

held in his or her name in terms of 

section 15(7)(b)(ii) of the Matrimonial 

Property Act.

The second pitfall is the adverse effect 

of a contractual prohibition on cession. 

Agreements often prohibit parties from 

ceding their rights thereunder to a third 

party. The prohibition is styled either as a 

blanket prohibition, or parties may cede 

their rights only if the counterparty(ies) 

consent. We discuss the legal effect of 

such a contractual prohibition on cession 

in security, and not the common law 

regarding the nature and enforceability 

of such prohibitions. In these instances, 

a cedent would act contrary to, and in 

breach of, the contractual prohibition if it 

pledged and ceded in security, its rights 

to a principal debt to a cessionary. The 

purported cession is contractually invalid, 

and the aggrieved counterparty(ies) would 

be entitled to invoke its default rights 

under the agreement. If, however, the 

cedent obtains the prior written consent 

of the counterparty(ies) to the agreement 

for the intended cession in security, then 

the cession will be valid. At common law, a 

cession in security is valid if the cedent and 

cessionary are ad idem as to the nature 
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of the agreement, which will render the 

agreement unenforceable. Second, the 

parties may have different intentions as to 

the scope of the cession in security if, for 

example, the cedent intended to exclude 

from the cession in security its claims 

against third parties for breach of contract, 

while the cessionary intended to include it. 

Again, there will be dissensus in respect of 

a material aspect of the agreement, which 

will render the agreement unenforceable. 

A warranty by the cedent that the cession 

in security is enforceable will be cold 

comfort to the cessionary if a court 

finds it to be unenforceable because 

(i) it contravened common law or statutory 

restrictions on cessions in security; 

(ii) of the adverse effect of a contractual 

prohibition on cession; (iii) of the adverse 

effect of a prior cession in security on 

a new purported cession in security; 

or (iv) the scope of the cession fails to 

correctly capture the parties intentions. A 

cessionary can avoid the risk of its security 

interests in personal rights being rendered 

invalid and therefore unenforceable if the 

content and structure of the cession in 

security avoids the pitfalls discussed.

Adnaan Kariem 

those circumstances have been ceded in 

security. The new cessionary’s knowledge 

of a prior cession is thus important so 

that the correct aspect of the personal 

right, namely, the right of action or the 

reversionary interests, are encumbered. 

The cedent should be required to disclose 

the existence of any prior cessions to 

the cessionary, who should conduct a 

thorough due diligence on it. A clause 

stating that the reversionary interests 

are pledged and ceded in security if the 

rights to the principal debt are already 

ceded in security to a different cessionary 

may however be invalid if the agreement 

containing the principal debt prohibits 

cession. The invalidity can be cured by 

obtaining the prior written consent of the 

counterparty(ies) to the agreement, to the 

intended pledge and cession in security.

The fourth and last pitfall is if the scope 

of the cession incorrectly captures the 

parties intentions. This may occur on one 

of two levels. First, if one party intended 

an out and out cession of a right, and 

the counterparty intended a cession 

in security of that right, there will be 

dissensus in respect of a material aspect 
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