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Following the Fees

Must Fall and Open
Stellenbosch movements,
the Senate and Council

of Stellenbosch University
revisited the University’s
language policy and
adopted a revised language
policy in 2016, which
shifted the status quo by
providing for 100% English
tuition and not including a
similar regime for Afrikaans
tuition, as was previously
the case.
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Section 29(2) of the Constitution
confers on everyone the right to receive
education in the official language(s)

of their choice in public educational
institutions, where that education is
reasonably practicable. In order to
ensure the effective implementation
of this right, the State is required to
consider all reasonable educational
alternatives, including single medium
institutions, taking into account equity,
practicability and the need to redress
the results of past racial discriminatory
laws and practices.

English speaking students enrolled at
Stellenbosch University prior to 2016
would only have been able to attend some
classes in English, with the remaining
classes being offered in Afrikaans (with
the assistance of an interpreter), while
Afrikaans speaking students were able to
attend all classes in Afrikaans. Following
the Fees Must Fall and Open Stellenbosch
movements, the Senate and Council

of Stellenbosch University revisited the
University's language policy and adopted
a revised language policy in 2016, which
shifted the status quo by providing for
100% English tuition and not including a
similar regime for Afrikaans tuition, as was
previously the case.

The 2016 language policy was promptly
challenged in 2017 in the Western

Cape High Court by Gelyke Kanse, an
organisation established to promote

and preserve Afrikaans mother-tongue
education in South Africa. The High
Court in Kanse v The President of

the Convocation of the Stellenbosch
University 2017 JDR 1687 held that the
previous 2014 language policy fell foul of

Mind the gap: Bridging the cultural
divide and broadening pathways to

the “reasonably practicable” criterion set
out in section 29(2) of the Constitution,
while, by contrast, the 2016 language
policy conformed with section 29(2).

The decision of the Western Cape High
Court was then taken on appeal to the
Constitutional Court, on the basis that it
violates section 29(2) of the Constitution
and contravenes the rights enshrined in
sections 6(2), 6(4) of the Constitution and
the right to equality, amongst others.

Evidence lead in argument showed

that, near-universally, English and
Afrikaans-speaking first-year entrants to
the University were able to speak and
understand English whilst only a minority
of students could speak and understand
Afrikaans. Kanse argued that the State has
a duty to undertake positive measures, in
terms of section 6(2) of the Constitution, to
elevate the status of indigenous languages
and cannot diminish existing language
rights without proper justification. Kanse
further argued that to ameliorate the
exclusionary impact of Afrikaans, the
University must up its parallel medium

by offering a fully parallel tuition in both
English and Afrikaans, thereby preventing
any marginalisation, exclusion or stigmas.
However, the University determined by
careful study that changing to a fully
parallel medium tuition would entail a 20%
increase in fees, a solution that the court
agreed, is not reasonably practicable. The
University further argued that the 2016
language policy was specifically adopted
to give effect to “equity, redress and
practicability” (in terms of section 29(2) of
the Constitution) by broadening access to
African students.
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The Constitutional Court’s
judgment was handed
down in the context of the
many historical and current
institutional privileges that
white Afrikaans-speaking
students continue to enjoy
in South Africa.
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The Constitutional Court's judgment

was handed down in the context of the
many historical and current institutional
privileges that white Afrikaans-speaking
students continue to enjoy in South
Africa. The Constitutional Court held that
the primacy of Afrikaans under the 2014
language policy created an exclusionary
hurdle for African and English-speaking
students studying at Stellenbosch.
Separate classes in English and Afrikaans
or single classes conducted in Afrikaans
(with the aid of an interpreter) made
African students, who were not conversant
in Afrikaans, feel marginalised, excluded
and stigmatised. Ultimately, the court
concluded that the exclusion of non-
Afrikaans speakers from full participation
in tuition and other institutional benefits is
a legitimate basis for upgrading to English,
while continuing to offer significant tuition
in Afrikaans, even while sacrificing the
previous primacy of Afrikaans.

E-learning Offering
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Kanse, and those who share the same
views as Kanse, might consider this
judgment as the end of Afrikaans culture
at Stellenbosch. Kanse attempted to
create a theme in argument that the
identity of the Afrikaans population is
defined by its language and that the 2016
Language Policy will diminish the identity
of the Afrikaans people. But identity is

a multifaceted concept that consists of

a variety of expressions, speakers and
histories and protection of identity in a
constitutional democracy must happen
in the context of all our communities

and an overall balancing of rights. Itis in
this spirit that the debate on the medium
of instruction at universities such as
Stellenbosch has to be conducted.

Zanele Ngakane and Dylan Bouchier
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The module will empower your organisation with a greater
appreciation and understanding of what constitutes sexual
harassment, how to identify it and what to do it if occurs.
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Having received the advice
that what was being
supplied was adequate to
meet its needs, our client
concluded the lease.
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The power of exemptions

A client of ours recently approached us
with the following problem.

Our client is a food manufacturer.

It wished to hire factory premises

having adequate electricity supply
(notwithstanding Eskom power cuts),

to operate its machinery. Prior to the
conclusion of a lease it sought and
obtained advice from the landlord,

via the letting agent, as to the power
supply available at the premises. Having
received the advice that what was being
supplied was adequate to meet its needs,
our client concluded the lease. However,
the requirement for electricity supply was
not written into the lease agreement.

When it sought to occupy the premises,
our client found that the power supply
capability had been significantly
overstated. Since it could not operate

its factory at the premises, our client
advised the landlord that the lease

would have be terminated on grounds

of this misrepresentation. The landlord
took the contrary view: since the lease
agreement contained the usual clause
that pre-contractual warranties or
representations not incorporated into the
lease agreement itself were not binding on
the parties.

Historically courts have taken the position
that parties are bound by the clear wording of
contracts, and that contracting parties should
ensure that whatever they wish to be recorded
as part of their contract is incorporated in the
contracted document itself.

However, this dogmatic approach has
been softened over the years.

The Supreme Court of Appeal was
recently presented with a similar factual
situation to determine. In Spenmac v
Tatrim CC (216/2013) [2014] ZASCA 48
(1 April2014) the Court had to decide if

an agreement for the sale of property
should be set aside on the basis that it
was concluded in the mistaken belief that
the sale included a right of veto in respect
of subdivision. This mistake had been
induced, it was common cause, by the
seller's innocent misrepresentation of this
material fact prior to the conclusion of the
written agreement.

The written agreement contained an
exemption clause to the effect that the
sale was concluded "voetstoots”, and that
no representations or warranties outside
the agreement of sale itself would be
binding on the parties. The agreement
further recorded that the purchaser had
fully acquainted itself with the property it
was buying.

Relying on earlier authorities, the court
confirmed that where a misrepresentation,
even an innocent one, results in a
fundamental mistake, a contract is

void ab initio i.e. it can be set aside as
though it did not come into existence.

The court therefore found that a party,
who concludes an agreement under

a justifiable misapprehension as to
material facts caused by the other party’s
representations, is entitled to resile from
the contract. Such misapprehension
leads to a lack of consensus between

the contracting parties, and such lack of
consensus taints consent to the whole
contract, including any exemption clause.
In such cases the exemption clause will
not prevent cancellation.

The learnings from this case are as follows:

1. To avoid getting into a fight in the first
place, it is desirable that all material
terms of a contract, especially as regards
the quality of goods, be incorporated in
the contract if at all possible;
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There is no doubt that this
approach is equitable since

it ensures that contracts are

Parties who make misrepresentations
as to material facts, even if such
misrepresentations are made
innocently, cannot hide behind
exemption clauses to escape

the consequences of such
misrepresentation. This places a

The power of exemptions..continued

There is no doubt that this approach

is equitable since it ensures that
contracts are based on true agreement.
It also ensures that contracting parties
cannot rely on exemption clauses to
escape from careless and misleading
pre-contractual conduct.

based on true agreement.
practical responsibility on contracting
parties to ensure that they do not make
such misrepresentations, failing which
they run the risk of a contract being set
aside in due course.

Richard Marcus

PROTECTION OF INVESTMENT IN AFRICA
20-22 April 2020

Presented by the Faculty of Law, University of Pretoria in
collaboration with Cliffe Dekker Hofmeyr (CDH).

The Protection of Investment in Africa is a first-of-its-kind executive short course, specifically
focused on unpacking the fundamentals of investment protection in Africa.

The course, presented by leading national and international experts, is aimed at analysing

a unique and holistic blend of theoretical and practical investment considerations

for host governments and investors on the continent. Comprehensive discussions \
on international investment law principles, protection standards under '
investment treaties/agreements against expropriation or nationalisation, as

well as the recourse available to investors or host governments in terms of

Investor State Dispute Settlement, will provide attendees with a detailed
understanding of contemporary legal and policy challenges related to

investments. “a

In order to allow for a flexible and accommodating schedule, NG
the course will be delivered through a hybrid teaching model,
incorporating a combination of both online content and a
three-day contact session.

.. CLICK HERE to access the course registration
@ details and fees, presenter profiles, course '
content and programme. .
o

£

?
-

5 | DISPUTE RESOLUTION ALERT 4 March 2020 CLIFFE DEKKER HOFMEYR


https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2020/dispute/Downloads/Protection-of-Investment-in-Africa.pdf

CHAMBERS GLOBAL 2017 - 2020 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.

CHAMBERS GLOBAL 2018 - 2020 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2020 ranked our Public Procurement sector in Band 2: Public Procurement.

CHAMBERS GLOBAL 2017 - 2020 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.

CHAMBERS GLOBAL 2020 ranked our Corporate Investigations sector in Band 3: Corporate Investigations.

Tim Fletcher ranked by CHAMBERS GLOBAL 2019 - 2020 in Band 3: Dispute Resolution.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 - 2020 as Senior Statespeople: Dispute Resolution.

Julian Jones ranked by CHAMBERS GLOBAL 2017 - 2020 in Band 3: Restructuring/Insolvency.

Tobie Jordaan ranked by CHAMBERS GLOBAL 2020 as an up and coming Restructuring/Insolvency lawyer.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2017 - 2020 in Band 2: Dispute Resolution.

Willie van Wyk ranked by CHAMBERS GLOBAL 2020 in Band 3: Insurance.
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CDH HAS BECOME THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE:
Insuralex Global Insurance Lawyers Group

(the world's leading insurance and reinsurance law firm network).

CLICK HERE TO READ MORE
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THE LEGAL DEALMAKER OF
THE DECADE BY DEAL FLOW

M&A Legal DealMakers of the
Decade by Deal Flow: 2010-2019.

2019 1 by BEE M&A Deal Flow.
2019 1 by General Corporate
Finance Deal Flow.

2019 2™ by M&A Deal Value.
2019 2™ by M&A Deal Flow. /
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IFLR
10

2020

FINANCIAL AND
CORPORATE

TOP TIER FIRM

CDH is a Level 1 BEE contributor — our clients will benefit by virtue of the recognition of
135% of their legal services spend with our firm for purposes of their own BEE scorecards.
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OUR TEAM

For more information about our Dispute Resolution practice and services, please contact:

Tim Fletcher

National Practice Head
Director

T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Thabile Fuhrmann

Chairperson

Director

T +27(0)11 562 1331

E thabile.fuhrmann@cdhlegal.com

Timothy Baker
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T +27(0)214816308

E timothy.baker@cdhlegal.com

Eugene Bester

Director

T +27(0)11562 1173

E eugene.bester@cdhlegal.com

Jackwell Feris
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Anja Hofmeyr

Director
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E tobiejordaan@cdhlegal.com

Corné Lewis

Director

T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11 562 1056

E burton.meyer@cdhlegal.com

Rishaban Moodley
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E rishaban.moodley@cdhlegal.com
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Kgosi Nkaiseng
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Byron O’'Connor

Director
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E byron.oconnor@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Belinda Scriba

Director

T +27(0)21 405 6139

E belinda.scriba@cdhlegal.com

Tim Smit

Director

T +27(0)11 562 1085

E tim.smit@cdhlegal.com

Willie van Wyk

Director

T +27(0)11562 1057

E willievanwyk@cdhlegal.com

Joe Whittle

Director

T +27(0)11562 1138

E joewhittle@cdhlegal.com

Roy Barendse

Executive Consultant

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11562 1071

E pieter.conradie@cdhlegal.com

Willem Janse van Rensburg
Executive Consultant
T +27(0)11562 1110

E willem. jansevanrensburg@cdhlegal.com

Nick Muller

Executive Consultant

T +27(0)21 4816385

E nick.muller@cdhlegal.com

Jonathan Witts-Hewinson
Executive Consultant

T +27(0)11 562 1146

E witts@cdhlegal.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27 (0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com
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