24 NOVEMBER 2020

DISPUTE e
~ _RESOLUTION

_"""’;-ﬂ:l_b

‘ALERT

|N TH |S The Petroleum Products Act, section 12B
ISSU E arbitrations and the limits of an arbitrator’s
power

In the recent judgment of Engen Petroleum Limited
(1989/3754/6) v Mfoza Service Station (Pty) Ltd and Another
[2020] ZAGPJHC 242, the High Court deals with the powers of
an arbitrator in terms of section 12B of the Petroleum Products
Act 120 of 1977 (as amended) (PPA). An arbitration in terms of
section 12B is an arbitration convened under a special law as
determined by section 40 of the Arbitration Act 42 of 1965.
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DISPUTE RESOLUTION

The High Court in Mfoza
held that the jurisdiction
conferred in terms

of section 12B(4)(a) is
corrective - thatis, it is
the jurisdiction to make
awards that operate
prospectively only.
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The Petroleum Products Act,
section 12B arbitrations and the

limits of an arbitrator's power

In the recent judgment of Engen
Petroleum Limited (1989/3754/6) v
Mfoza Service Station (Pty) Ltd and
Another [2020] ZAGPJHC 242, the

High Court deals with the powers of an
arbitrator in terms of section 12B of the
Petroleum Products Act 120 of 1977 (as
amended) (PPA). An arbitration in terms
of section 12B is an arbitration convened
under a special law as determined by
section 40 of the Arbitration Act 42

of 1965.

The facts were straightforward: Mfoza
requested a referral to arbitration in terms
of section 12B of the PPA for alleged
unreasonable and unfair contractual
practices by Engen. In its statement of
claim, Mfoza alleged breaches pursuant to
its agreement concluded with Engen and
contended that it suffered financial losses
to the tune of R8,117,872.63 excluding
interest. Engen, in its statement of
response, set out that an arbitrator acting
under the auspices of section 12B(4)(a)

of the PPA, cannot grant damages for
patrimonial loss because the section

does not contemplate a remedy for
damages. The arbitrator dismissed Engen’s
jurisdictional objection, finding that

the PPA did not limit his power to grant
damages for patrimonial loss.

In its findings, the High Court referred

to Engen Petroleum Limited v The
Business Zone 1010 CC t/a Emmarentia
Convenience Centre (20513/2014) [2015]
ZASCA 176 (27 November 2015) where
the Supreme Court of Appeal (SCA)
distinguished between a “corrective

remedial jurisdiction” which can

only operate prospectively and a
‘compensatory remedial jurisdiction”
which can operate retrospectively.

The High Court in Mfoza held that

the jurisdiction conferred in terms of
section 12B(4)(a) is corrective - that is,

it is the jurisdiction to make awards that
operate prospectively only. The implication
of this finding is that, according to the High
Court, an arbitrator who is imbued with
corrective remedial jurisdiction can only
direct that future practices be modified in
order to confer a remedy, but cannot grant
monetary relief in the form of damages

for past wrongs and patrimonial loss
suffered by the victim of the legal injury
complained of.

Furthermore, the High Court noted that
in the Business Zone case both the SCA
and the Constitutional Court held that
the jurisdiction conferred in terms of
section 12B(4)(a) is corrective.

Having found that the arbitrator was not
empowered to grant compensatory relief
(in the form of patrimonial damages),

the court went on to confirm trite law

that a tribunal created by legislation is

"'a creature of statute with no inherent
powers’ which cannot by its own ruling

or decisions ‘confer a jurisdiction upon
itself which it does not in law possess"™.
Thus, an arbitrator's incorrect decision on
jurisdiction and competence in terms of
section 12B(4)(a) is one that amounts to an
ultra vires act with no force or effect. Such
an error constitutes a gross irregularity,

as the arbitrator would have exceeded his
powers, rendering the decision reviewable.

CLIFFE DEKKER HOFMEYR



DISPUTE RESOLUTION

The High Court found
that the arbitrator had
exceed his powers

as contemplated in
section 33(1)(b) of the
Arbitration Act.

The Petroleum Products Act,
section 12B arbitrations and the

limits of an arbitrator’s power

...continued

In this case, the High Court found that

the arbitrator had exceed his powers as
contemplated in section 33(1)(b) of the
Arbitration Act.

In our view, the High Court’s application

of stare decisis warrants further comment.

We agree with the court’s finding that

it was bound by the interpretations of
section 12B by the Constitutional Court
and the SCA. The apparent purpose
behind section 12B is to provide for fair
and equitable redress for alleged unfair
or unreasonable contractual practice
flowing from the contractual relationship
between licensed wholesalers and/or
licensed retailers of petroleum products.
Itis for this reason that there is a low
threshold for the Controller of Petroleum
Products to direct licensed wholesalers
and retailers to a 12B arbitration under the
PPA. The appointed arbitrator is required
only to determine whether a particular

contractual practice constitutes an “unfair
or unreasonable” practice. Due to the low
threshold requirement, the referral by the
Controller of a dispute to arbitration under
the PPA is independent from the existence
or not of any underlying arbitration clause
in the commercial agreement between
the parties. The independent nature of
referrals under section 12B of the PPA
ensures that any appointed arbitrator’s
assessment of the merits of a complaint
is limited to determining whether in fact
an unfair or unreasonable contractual
practice exists, and if so make such an
award that he or she deems necessary

to correct such practice. At this stage, it

is unclear whether Mfoza will appeal the
judgment but, given the SCA's position on
the correct interpretation of section 12B,
such an appeal appears unlikely to

be successful.

Jackwell Feris and Mukelwe Mthembu
and Imraan Abdullah
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CHAMBERS GLOBAL 2017 - 2020 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.

CHAMBERS GLOBAL 2018 - 2020 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2020 ranked our Public Procurement sector in Band 2: Public Procurement.

CHAMBERS GLOBAL 2017 - 2020 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.

CHAMBERS GLOBAL 2020 ranked our Corporate Investigations sector in Band 3: Corporate Investigations.

Tim Fletcher ranked by CHAMBERS GLOBAL 2019 - 2020 in Band 3: Dispute Resolution.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 - 2020 as Senior Statespeople: Dispute Resolution.

Tobie Jordaan ranked by CHAMBERS GLOBAL 2020 as an up and coming Restructuring/Insolvency lawyer. TOP RANKED
‘. Chambers ',
% (GLOBAL .'
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Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2017 - 2020 in Band 2: Dispute Resolution.

CDH IS THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE: .
Insuralex Global Insurance Lawyers Group msuralex

(the world's leading insurance and reinsurance law firm network). GLOBAL INSURANCE
LAWYERS GROUP

CLICK HERE TO READ MORE

CDH's Dispute Resolution practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.
Tim Fletcher is ranked as a Leading Individual in Dispute Resolution in THE LEGAL 500 EMEA 2020. ¢
Eugene Bester is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020. 2
Joe Whittle is recommended in Construction in TTHE LEGAL 500 EMEA 2020. X

Jonathan Witts-Hewinson is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Pieter Conradie is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.
Rishaban Moodley is recommended in Dispute Resolution in THE LEGAL 500 EMEA 2020.

————The ——
Timothy Baker is recommended in Dispute Resolution and Construction in THE LEGAL 500 EMEA 2020.
Kgosi Nkaiseng is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2020.

Tim Smit is ranked as a Next Generation Partner in THE LEGAL 500 EMEA 2020.
Gareth Howard is ranked as a Rising Star in THE LEGAL 500 EMEA 2020.

Siviwe Mcetywa is ranked as a Rising Star in THE LEGAL 500 EMEA 2020. EMEA

CDH'S COVID-19
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Click here for more information @D
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BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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