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The continued recognition of black ownership 
after the sale or loss of shares by black participants 
for purposes of the BEE codes 

Code Series 100: Statement 100 (Statement 100) of the Amended 
Codes of Good Practice issued in terms of the Broad-Based Black 
Economic Empowerment Act 53 of 2003 (B-BBEE Act) sets out 
the general principles for measuring ownership for purposes of 
broad-based black economic empowerment. Of the principles 
contained in Statement 100, one that is often overlooked by measured 
entities, is that contained in paragraph 3.8 of Statement 100, which 
allows for the recognition of ownership after the sale or loss of shares 
by black (as such term is defined in the B-BBEE Act) participants. 
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Code Series 100: Statement 100 
(Statement 100) of the Amended Codes 
of Good Practice issued in terms of 
the Broad-Based Black Economic 
Empowerment Act 53 of 2003 (B-BBEE 
Act) sets out the general principles for 
measuring ownership for purposes 
of broad-based black economic 
empowerment. Of the principles 
contained in Statement 100, one that is 
often overlooked by measured entities, 
is that contained in paragraph 3.8 of 
Statement 100, which allows for the 
recognition of ownership after the 
sale or loss of shares by black (as such 
term is defined in the B-BBEE Act) 
participants. 

Paragraph 3.8 allows for the continued 

recognition of the black ownership portion 

of a black participant in two scenarios. 

The first, being where a black participant 

sells their shares in the measured entity, 

whilst the second scenario covers a loss of 

shares by a black participant in an instance 

where, for example, the holding of the 

shares was subject to certain conditions 

which are subsequently defaulted by the 

black participant, resulting in a loss of 

those shares. 

The application of the continued 

recognition principle is however subject to 

certain criteria, being, inter alia, - 

1.	 that the black participant held the 

shares for a minimum period of 

three years;

2.	 net value based on the Time Based 

Graduation Factor as per Annexe 100E 

must have been created in the hands 

of black people; and 

3.	 transformation must have occurred 

within the measured entity when one 

has regard to the B-BBEE recognition 

level of the measured entity from the 

period of entry of black participants to 

the time that the black participant exits 

the measured entity.

Notwithstanding the inclusion of such 

continued recognition in Statement 100, a 

measured entity cannot claim more than 

40% on its ownership scorecard in respect 

of such continue recognition. 

Paragraph 3.8 allows 
for the continued 
recognition of the black 
ownership portion of 
a black participant in 
two scenarios. 
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Further requirements apply in the case 

of a sale or loss or shares by a black 

participants, being that a (i) written 

tripartite agreement is required to be 

concluded between the black participant, 

measured entity and the lender recording 

the loan or security arrangement 

applicable; and (ii) the period over which 

the continued recognition points are 

allocated or recognised cannot exceed the 

period for which the black participant held 

the shares. 

The manner in which the ownership points 

attributable to a measured entity wishing 

to claim ownership points under paragraph 

3.8 in Statement 100 are calculated is in 

accordance with the following formula  - 

A × B × C

Where 

A	 the value created in the hands 

of black participants expressed 

as a percentage of the total 

value of the black participants’ 

shareholding in the measured 

entity at the date of sale or loss 

of shares; 

B	 the B-BBEE status of the 

measured entity based on the 

balanced scorecard at the date of 

measurement; and 

C	 the ownership points that were 

attributable to the measured 

entity on the date of sale or loss 

of the shares. 

The utility for measured entities in applying 

the continued recognition principle is 

that it allows for them to retain a portion 

of their ownership points after a black 

participant has exited the measured 

entity, subject to compliance with the 

requirements espoused above. In a 

context where measured entities have 

often expended significant time and 

expense in ensuring a black ownership 

level, paragraph 3.8 in Statement 100 acts 

as an important safeguard in ensuring 

that efforts in obtaining black ownership 

are not entirely lost by measured entities, 

especially in circumstances which fall 

outside of their control such as a loss of 

shares due to default. 

Kendall Keanly and Chloé Brockman

The utility for measured 
entities in applying the 
continued recognition 
principle is that it allows 
for measured entities to 
retain a portion of their 
ownership points after 
a black participant has 
exited the measured entity, 
subject to compliance.

The continued recognition of black 
ownership after the sale or loss 
of shares by black participants for 
purposes of the BEE codes...continued



4 | CORPORATE & COMMERCIAL ALERT 28 October 2020

CORPORATE & COMMERCIAL

CDH’s Corporate, Commercial and M&A practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020. 

David Pinnock is ranked as a Leading Individual in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. 

Willem Jacobs is ranked as a Leading Individual in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. 

David Thompson is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. 

Johan Green is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. 

Johan Latsky is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. 

Lilia Franca is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. 

Peter Hesseling is recommended in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. 

Justine Krige is ranked as a Next Generation Partner in Corporate, Commercial and M&A in THE LEGAL 500 EMEA 2020. 

CDH’s Investment Funds practice is ranked in Tier 3 in THE LEGAL 500 EMEA 2020.

John Gillmer is recommended in Investment Funds in THE LEGAL 500 EMEA 2020.

Wayne Murray is ranked as a Rising Star in Investment Funds in THE LEGAL 500 EMEA 2020.
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THE LEGAL DEALMAKER OF THE DECADE BY DEAL FLOW

2018	
1st�	 by M&A Deal Flow.
1st 	by M&A Deal Value.
2nd 	by General Corporate Finance Deal Flow. 
1st 	by BEE M&A Deal Value.  
2nd 	by BEE M&A Deal Flow.
	 Lead legal advisers on the Private Equity  
	 Deal of the Year.

2017
2nd	 by M&A Deal Value.
1st	 by General Corporate Finance Deal Flow 		
for the 6th time in 7 years.
1st	 by General Corporate Finance Deal Value.
2nd	 by M&A Deal Flow and Deal Value (Africa, 	
	 excluding South Africa).
2nd	 by BEE Deal Flow and Deal Value.

2016
1st	 by M&A Deal Flow.
1st	 by General Corporate Finance Deal Flow. 
2nd	 by M&A Deal Value. 
3rd	 by General Corporate Finance Deal Value.

2015
1st	 by M&A Deal Flow.
1st	 by General Corporate Finance Deal Flow.

2019	
M&A Legal DealMakers of the  
Decade by Deal Flow: 2010-2019.
1st  	by BEE M&A Deal Flow.  
1st 	 by General Corporate  
	 Finance Deal Flow. 
2nd	by M&A Deal Value.
�2nd 	by M&A Deal Flow.
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BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication. 

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T +27 (0)11 562 1000  F +27 (0)11 562 1111  E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27 (0)21 481 6300  F +27 (0)21 481 6388  E ctn@cdhlegal.com

STELLENBOSCH 

14 Louw Street, Stellenbosch Central, Stellenbosch, 7600. 

T +27 (0)21 481 6400   E cdhstellenbosch@cdhlegal.com

©2020  9478/OCT

Francis Newham
Executive Consultant
T	 +27 (0)21 481 6326
M	 +27 (0)82 458 7728
E	 francis.newham@cdhlegal.com

Gasant Orrie
Cape Managing Partner
Director
T	 +27 (0)21 405 6044
M	 +27 (0)83 282 4550
E	 gasant.orrie@cdhlegal.com 

Verushca Pillay
Director
T	 +27 (0)11 562 1800
M	 +27 (0)82 579 5678
E	 verushca.pillay@cdhlegal.com

David Pinnock
Director
T	 +27 (0)11 562 1400
M	 +27 (0)83 675 2110
E	 david.pinnock@cdhlegal.com

Allan Reid
Sector head 
Director
Mining & Minerals
T	 +27 (0)11 562 1222
M	 +27 (0)82 854 9687
E	 allan.reid@cdhlegal.com

Megan Rodgers
Sector Head
Director
Oil & Gas
T	 +27 (0)21 481 6429
M	 +27 (0)79 877 8870
E	 megan.rodgers@cdhlegal.com

Ludwig Smith
Director
T	 +27 (0)11 562 1500
M	 +27 (0)79 877 2891
E	 ludwig.smith@cdhlegal.com

Ben Strauss
Director
T	 +27 (0)21 405 6063
M	 +27 (0)72 190 9071
E	 ben.strauss@cdhlegal.com

Tamarin Tosen
Director
T	 +27 (0)11 562 1310
M	 +27 (0)72 026 3806
E	 tamarin.tosen@cdhlegal.com

Roxanna Valayathum
Director
T	 +27 (0)11 562 1122
M	 +27 (0)72 464 0515
E	 roxanna.valayathum@cdhlegal.com

Roux van der Merwe
Director
T	 +27 (0)11 562 1199
M	 +27 (0)82 559 6406
E	 roux.vandermerwe@cdhlegal.com

Charl Williams
Director
T	 +27 (0)21 405 6037
M	 +27 (0)82 829 4175
E	 charl.williams@cdhlegal.com

https://www.facebook.com/CDHLegal
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc
https://www.instagram.com/cdhlegal/
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

