
COVID-19 Tourism Relief Fund: B-BBEE criteria 
validated by High Court

The announcement by Tourism Minister Mmamoloko Kubayi-Ngubane 
that the COVID-19 Tourism Relief Fund for SMMEs would incorporate 
empowerment-related criteria saw the Minister taken to court by 
AfriForum and Solidarity. 
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In ruling in favour of 
the Minister, Judge 
Jody Kollapen 
reasoned that the 
powers granted to 
the Minister under the 
Disaster Management 
Act must be 
interpreted in the 
context of the need 
for empowerment 
and transformation.
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CDH is a Level 1 BEE contributor – our clients will benefit by virtue of the recognition of 
135% of their legal services spend with our firm for purposes of their own BEE scorecards.

The announcement by Tourism Minister 
Mmamoloko Kubayi-Ngubane that 
the COVID-19 Tourism Relief Fund 
for SMMEs (Tourism Fund) would 
incorporate empowerment-related 
criteria saw the Minister taken to court 
by AfriForum and Solidarity (Applicants). 

The challenge by the Applicants centred 

on the fact that the scoring criteria 

(which will be used to rank potential grant 

recipients) will include a component 

relating to the B-BBEE status of the 

potential grant recipient. This B-BBEE 

component will account for 20 out of a 

possible 100 points. 

In support of her decision to administer the 

Tourism Fund in line with the objectives 

of economic transformation, the Minster 

relied on section 10 of the Broad-Based 

Black Economic Empowerment Act 53 

of 2003 (BEE Act), the relevant portion of 

which provides as follows:

“Every organ of state and public 

entity must apply any relevant code 

of good practice issued in terms of 

this Act in … determining criteria for 

the awarding … grants … in support 

of broad-based black economic 

empowerment”.

The Minister argued that section 10 

obliges her to apply the Codes of Good 

Practice (and therefore incorporate 

qualification criteria relating to B-BBEE 

status) as the Tourism Fund constitutes 

a “grant in support of broad-based black 

economic empowerment”.

The Applicants argued that the Tourism 

Fund does not in fact constitute a grant 

which will be used in support of broad-

based black economic empowerment 

(which the Applicants contended is the 

only form of grant which section 10 aims 

to capture), but rather a grant aimed at 

providing financial relief in a time of crisis. 

Furthermore, the Applicants argued that 

the provisions of the Disaster Management 

Act 57 of 2002 (Disaster Management 

Act) may only be exercised to the extent 

necessary for limited purposes, which 

include “dealing with the destructive 

and other effects of the disaster”. Thus, 

in the view of the Applicants, no express 

provision is made for empowerment 

or transformation in the Disaster 

Management Act, and the Minister was 

not empowered by section 10 of the 

BEE Act to introduce conditions relating 

to empowerment. 

On 30 April 2020, the North Gauteng 

High Court ruled that the requirements 

of the BEE Act justified the inclusion of 

empowerment-related criteria in the 

administration of the Tourism Fund. In 

ruling in favour of the Minister, Judge 

Jody Kollapen reasoned that the powers 

granted to the Minister under the Disaster 

Management Act must be interpreted in 

the context of the need for empowerment 

and transformation which are expressly 

recognised by the tourism sector (and that 

this constituted the requisite trigger for 

the furtherance of the Tourism BEE Sector 

Codes). In answering the legal question as 
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Solidarity has confirmed 
that it will ask the 
Constitutional Court 
to decide whether the 
granting of economic 
relief on the basis of 
race is constitutional.
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to whether there was a rational connection 

between the objectives of the Tourism 

Fund’s eligibility criteria and the objectives 

of the government in dealing with both 

the effects of COVID-19 and the need to 

promote transformation (which is the test 

when interrogating whether executive 

action, such as the decision of the Minister 

at hand, complies with the requirements 

of the principle of legality) Judge Kollapen 

answered in the affirmative.

The judgement side steps the question 

whether section 10 of the BEE Act has 

application, and simply concludes that the 

Tourism Fund can support those affected 

by COVID-19 while at the same time 

pursuing empowerment. The language 

of section 10 seems to suggest that 

only when an organ of state determines 

qualification criteria for a grant in 

support of broad-based black economic 

empowerment (that is, a grant which is 

designed to support broad-based black 

economic empowerment), is such organ 

of state obliged to apply the relevant code 

of good practice. If it is accepted that 

the Tourism Fund is a grant designed to 

provide economic relief to those affected 

by COVID-19 (and not, in its essence, a 

grant in support of broad-based black 

economic empowerment), then it is 

arguable that section 10 would not apply 

to the Tourism Fund. If so, the broader 

questions of constitutionality and public 

policy would apply. 

Solidarity has confirmed that it will ask the 

Constitutional Court to decide whether the 

granting of economic relief on the basis of 

race is constitutional.

This judgement (and of course the 

subsequent decision of the Constitutional 

Court if the matter progresses to that 

stage) is of particular importance given 

the substantial economic relief package 

announced by President Ramaphosa. 

If section 10 of the BEE Act indeed has 

application to funds such as the Tourism 

Fund created pursuant to the Disaster 

Management Act, then each other 

minister will be obliged to apply the 

relevant BEE codes of good practice when 

determining eligibility criteria for grants 

aimed at alleviating the economic effects 

of COVID-19.

Ryan Alho and Verushca Pillay 
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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