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COVID-19 Block Exemption from provisions of
IN THIS the Competition Commission Act for the Retail
Property Sector, aimed at ensuring the survival

|SS U E of designated tenants

In an attempt to strengthen the Government'’s programs designed

to fight COVID-19, after a National State of Disaster was declared

on 15 March 2020, the Department of Trade and Industry and
Competition (DTIC) published regulations (Regulations) in terms

of section 10(10) of the Competition Act 89 of 1998 (Act). The
Regulations came into effect on 24 March 2020 and will remain in
operation for as long as the declaration of COVID-19 as a national
disaster subsists or until they are withdrawn by the Minister, whichever
occurs first.
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Under normal
circumstances, the
provisions of Chapter 2
(more specifically sections
4 and 5) prohibits firms

in horizontal and vertical
relationships from entering
into any agreements or
engaging in any concerted
practices which have the
effect of substantially
preventing or lessening
competition in the market.
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In an attempt to strengthen the
Government’s programs designed to
fight COVID-19, after a National State of
Disaster was declared on 15 March 2020,
the Department of Trade and Industry
and Competition (DTIC) published
regulations (Regulations) in terms of
section 10(10) of the Competition Act 89
of 1998 (Act). The Regulations came
into effect on 24 March 2020 and will
remain in operation for as long as the
declaration of COVID-19 as a national
disaster subsists or until they are
withdrawn by the Minister, whichever
occurs first.

In terms of section 10(10) of the Act

the Minister of Trade and Industry is
empowered to exempt a category

of agreements or practices from the
application of Chapter 2 of the Act.
Under normal circumstances, the
provisions of Chapter 2 (more specifically
sections 4 and 5) prohibits firms in
horizontal and vertical relationships from
entering into any agreements or engaging
in any concerted practices which have
the effect of substantially preventing or
lessening competition in the market.
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However, under these unusual
circumstances, the Regulations exempt

a category of agreements or practices
amongst and between designated retail
tenants and retail property landlords
from the application of sections 4 and 5
of the Act if these agreements are for the
sole purpose of (a) coordinating conduct
to prevent the national disaster from
escalating; (b) alleviating the economic
and social effects of the national disaster;
or (c) enabling designated retail tenants to
manage their finances during the national
disaster and be in a position to continue
normal operations post COVID-19.

Who is a designated retail tenant
and a retail property landlord for the
purposes of these Regulations?

A designated retail tenant refers to any
South African retail tenant who is (a) a
retailer of clothing, footwear or home
textiles; (b) a person offering personal
care services; and (c) a restaurant.

A retail property landlord refers to
those businesses that are involved in
the supply of rentable space in the
retail property sector. The categories
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Retail property landlords
and designated

tenants should not
underestimate the
importance of complying
with the Regulations
when renegotiating

the lease terms during
the COVID-19 disaster
period as envisaged in
the Regulations.

...continued

of landlords may include, among other,
real estate investment trust companies,
property developers who own or operate
retail shopping centres and any other
intermediaries through whom the letting of
rentable space in the retail property sector
is facilitated.

What type of agreements are exempted
under the Regulations?

Under the Regulations, a designated retail
tenant and retail property landlord, in
coordination with the DTIC, may conclude
agreements or practices in respect of (a)
payment holidays and/or rental discounts
for tenants; (b) limitations on the eviction
of tenants; and (c) the suspension of or
adjustment to lease agreement clauses
that restrict the designated retail tenant
from undertaking reasonable measures
required to protect viability during the
national disaster.

If you fall into the ambit of these
Regulations and wish to enter into such
an agreement what should you do?

As a starting point, these Regulations
cannot be considered a blanket exemption
available to all tenants and landlords

and does not, in the absence of an
agreement between the relevant landlord
and the designated retail tenant, entitle

a tenant to withhold payment of the

rental due in terms of the relevant lease

COVID-19 Block Exemption from
provisions of the Competition

agreement. However, since these current
circumstances demand action of an
unusual nature, the government has called
on retail property landlords and designated
tenants to put in place measures to prevent
an escalation of the harmful effects of

a national disaster. Retail landlords and
designated tenants are therefore called
upon to consider the Regulations and the
potential solutions contained thereunder.
Parties falling within the scope of the
Regulations and wishing to renegotiate the
terms of a lease should:

1. enterinto bona fides negotiations with
one another;

2. involve and obtain consent from
the DTIC;

3. note that (given the unprecedented
circumstances) any amendment to
the existing lease should be carefully
drafted to avoid any disputes arising
once the national disaster has
passed; and

4. keep minutes of any meeting held
and written records of agreements or
practices under these Regulations.

Retail property landlords and designated
tenants should not underestimate the
importance of complying with the
Regulations when renegotiating the
lease terms during the COVID-19 disaster

CDH is a Level 1 BEE contributor — our clients will benefit by virtue of the recognition of

135% of their legal services spend with our firm for purposes of their own BEE scorecards.
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Parties are encouraged
to follow the guidance
given by the DTIC through
these Regulations and
consider it a means for
the business community
to mitigate the effects of
this national disaster and
in this way contribute
towards overcoming it
and its effects.
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...continued

period as envisaged in the Regulations.
Any amendment of the exiting lease
should be a written addendum to the lease
agreement and should clearly set out the
revised terms to avoid any future disputes.
We propose that legal advice is obtained.

The impact of COVID-19 is, at present,
unpredictable, however, a societal
shutdown will undoubtedly result in
liquidity issues for tenants (and possibly
landlords) who depend on trade (or their
rental income) to meet their financial
obligations. In this way, the Regulations
will be a saving grace for many persons
who are, as a result of this pandemic,
under financial stress and unable to meet
their financial obligations. Although by no
means an obligation, these Regulations
should be read with the intention of

E-learning Offering

COVID-19 Block Exemption from
provisions of the Competition

ensuring that businesses can come out

of lockdown unscathed and continue
operating as businesses that contribute to
the country’'s economy. These Regulations
are in the interests of good business
practice, will assist in the long-term

health of the economy and are a possible
solution to the harmful economic effects
of COVID-19. Parties are therefore
encouraged to follow the guidance given
by the DTIC through these Regulations
and consider it a means for the business
community to mitigate the effects of this
national disaster and in this way contribute
towards overcoming it and its effects.

Muhammad Gattoo, Justine Krige,
Nabeela Edris, Zahrah Ebrahim
and Amore Carstens
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The module will empower your organisation with a greater
appreciation and understanding of what constitutes sexual
harassment, how to identify it and what to do it if occurs.

CLICK HERE FOR MORE INFORMATION @D
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Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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