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“Flagged for life" and section 6(3) of
the EEA — A summary of the ruling
in National Union of Mineworkers
on behalf of Pandle and Harmony
Gold Mining Co Ltd (2020) 41 ILJ
2001 (CCMA)

In the recent Commission for Conciliation, Mediation
and Arbitration (CCMA) Ruling in the matter between
NUM OBO Pandle and Harmony Gold Mining, the
central dispute concerned the employee’s claim of
unfair discrimination on an arbitrary ground in terms
of section 6(3) of the Employment Equity Act 55

of 1998 (EEA).
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The employee testified that
it was unfair for Harmony
Gold to block his future
employment based on a
mere allegation. He argued
the “flagging” of his name
had adverse effects on his
future employability and his
constitutional right to work.
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In the recent Commission for
Conciliation, Mediation and Arbitration
(CCMA) Ruling in the matter between
NUM OBO Pandle and Harmony Gold
Mining, the central dispute concerned
the employee’s claim of unfair
discrimination on an arbitrary ground in
terms of section 6(3) of the Employment
Equity Act 55 of 1998 (EEA).

Pandle was previously employed by
Harmony Gold Mining Co Ltd (Harmony
Gold) as a rock drill operator. He was
dismissed for being absent from work
without permission. Sometime later, the
employee applied for the position of
rock drill operator at another of Harmony
Gold's operations. The employee’s
interview for this position was successful
but, at the pre-employment screening, he
was “flagged” on the system and advised
that he had been blocked from future
employment by any of Harmony Gold’s
operations because he had a pending
fraud case. It was alleged that the sick
note which the employee had provided
as the reason for his absence from work
was fraudulent.
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/RETRENCHMENT GUIDELINE /

The employee testified that it was unfair
for Harmony Gold to block his future
employment based on a mere allegation.
He argued the "flagging” of his name had
adverse effects on his future employability
and his constitutional right to work.

Section 11(2) of the EEA provides that if
the unfair discrimination is on an unlisted
ground, the employee must prove

on a balance of probabilities that the
conduct complained of is not rational,
that it amounts to discrimination and
that the discrimination is unfair. In order
to discharge that onus, there must be
sufficient evidence to cast doubt on the
reasons provided by the employer.

In this matter, it was undisputed that the
employee would have been employed
were it not for being "flagged”.

The employee attacked the rationality

of Harmony Gold's conduct on the basis
that he had never been found guilty of
fraud but was dismissed for absenteeism.
Harmony Gold argued that the “flagging”
protected its interests and ensured that
it did not re-employ employees who had
been dismissed for serious offences.

@ CLICK HERE for the latest thought leadership and explanation
of the legal position in relation to retrenchments, temporary

layoffs, short time and retrenchments in the context of

business rescue.
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It was clear from the evidence that the
alleged differentiation had a negative

Persons convicted effect as the employee was deprived of

of a criminal offence an opportunity to be employed and was
worsened by the fact that the employee

COl.!ld apply to have was “flagged” based on an untested
their records expunged, allegation, and for an unlimited time.
Whereas the ﬂagg/ng Persons convicted of a criminal offence
was In place for life. could apply to have their records

expunged, whereas the “flagging” was in
place for life. In the view of the CCMA, this
did not accord with principles of fairness
and social justice. The CCMA held the
right to engage in productive work is an
important component of human dignity
and the mine's conduct was deemed to be

“EMPLOYMENT LAW
ANNUAL WEBINAR .

A CHANGING WORK ORDER:
WHERE DO WE GO FROM HERE? /
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irrational and amounted to differentiation
that had the impact of causing a
fundamental impairment to human dignity.

The CCMA found that the employee
was unfairly discriminated against and
awarded compensation. Harmony Gold
were directed to lift the “flagging” of
the employee’s name and to prevent
future occurrences of the same

unfair discrimination.

The ruling reaffirms the importance of
employers aligning human resource

policies with principles of fairness and
social justice under South African law.

Aadil Patel, Anli Bezuidenhout, Dylan
Bouchier and Vaughn Rajah
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Join CDH'’s Employment law
practice’s annual webinar,
where we will provide you with

an overview of the latest case

law and ways to operate and
adapt to the “new normal”.
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3 COVID-19 WORKPLACE HEALTH AND
SAFETY ONLINE COMPLIANCE TRAINING

Information. Education. Training.

We have developed a bespoke elearning product for use on your
learning management system, that will help you strengthen your
workplace health and safety measures and achieve your statutory
obligations in the face of the COVID-19 pandemic.

To purchase or for more information contact OHSonlinetool@cdhlegal.com.
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Our Employment practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.

Fiona Leppan is ranked as a Leading Individual in Employment in THE LEGAL 500 EMEA 2020.
Aadil Patel is recommended in Employment in THE LEGAL 500 EMEA 2020.

Gillian Lumb is recommended in Employment in THE LEGAL 500 EMEA 2020.

Hugo Pienaar is recommended in Employment in THE LEGAL 500 EMEA 2020.

Michael Yeates is recommended in Employment in THE LEGAL 500 EMEA 2020.

Jose Jorge is recommended in Employment in THE LEGAL 500 EMEA 2020.

CHAMBERS GLOBAL 2014 - 2020 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2020 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 - 2020 in Band 2: Employment.
Gillian Lumb ranked by CHAMBERS GLOBAL 2020 in Band 3: Employment. TOP RANKED
Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2020 in Band 2; Employment. \. Chambers 't

% GLOBAL &
Michael Yeates ranked by CHAMBERS GLOBAL 2020 as an up and coming employment lawyer. .c, 2()2()\‘.
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For more information about our Employment practice and services, please contact:

Aadil Patel

National Practice Head
Director

T +27(0)11 562 1107

E aadil.patel@cdhlegal.com

Jose Jorge

Director

T +27(0)21 4816319

E josejorge@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Gillian Lumb

Director

T +27(0)21 4816315

E gillian.lumb@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Thabang Rapuleng

Director

T +27(0)11562 1759

E thabang.rapuleng@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Michael Yeates

Director

T +27(0)11 562 1184

E michael.yeates@cdhlegal.com

Mohsina Chenia

Executive Consultant

T +27(0)11 562 1299

E mohsina.chenia@cdhlegal.com

Faan Coetzee

Executive Consultant

T +27(0)11 562 1600

E faan.coetzee@cdhlegal.com

Avinash Govindjee

Consultant

M +27(0)83 326 5007

E avinash.govindjee@cdhlegal.com

Riola Kok

Professional Support Lawyer
T +27(0)11 562 1748

E riola.kok@cdhlegal.com
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Anli Bezuidenhout

Senior Associate

T +27(0)21 4816351

E anli.bezuidenhout@cdhlegal.com

Sean Jamieson

Senior Associate

T +27(0)11 562 1296

E seanjamieson@cdhlegal.com

Bheki Nhlapho

Senior Associate

T +27(0)11 562 1568

E bheki.nhlapho@cdhlegal.com

Asma Cachalia

Associate

T +27(0)11 562 1333

E asma.cachalia@cdhlegal.com

Jaden Cramer

Associate

T +27(0)11 562 1260

E jaden.cramer@cdhlegal.com

Tamsanga Mila

Associate

T +27(0)11 562 1108

E tamsanga.mila@cdhlegal.com

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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