
Separating the employees from the 
“wannabe’s” - Employees versus 
Independent Contractors 

Determining whether a person is an employee or an 
independent contractor has material financial implications 
for a company, particularly in the context of retrenchments, 
equal pay as well as the rights of a company to terminate the 
relationship. The CDH Employment practice has developed 
the following determination tree to assist you in making 
this assessment.
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EMPLOYMENT

The test for determining who is an employee and who is an independent contractor 

differs with reference to persons who earn above or below the threshold in terms of 

section 6(3) of the Basic Conditions of Employment Act 75 of 1997.

ABOVE THRESHOLD

(Nedlac Code of Good Practice)

Factors contained in 
section 200A (1) of the LRA 
are merely a guideline to 
determine whether a  
person is an employee.

In terms of section 200A(1) of the 
LRA, persons who earn below the 
threshold are rebuttably presumed 
to be employees where one or more 
of the following factors are present:
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BELOW THRESHOLD

(Presumptions in terms of  
section 200A(1) of the Labour  
Relations Act 66 of 1995 (LRA)

The person 
in question 
only renders 
services to  
one person.

The person 
in question 
is provided 
with tools/
equipment by 
other party.

The person 
in question is 
economically 
dependent on 
the other party.

The person in 
question has worked 
for at least 40 hours  
per month, over  
the preceding  
3 months.

In the case of a 
person who works 
for a Company, the 
person forms part  
of the Company. 

The person’s 
hours of work 
are subject to the 
control or direction 
of the other party.

The manner in 
which the person 
works is subject 
to the control or 
direction of the 
other party.

NB: The abovementioned factors will ordinarily not apply to independent contractors. 
However, the courts have adopted the “reality approach”, in terms of which they consider 
the holistic relationship between the parties. The facts of the case rather than the nature 
of the agreement is the determining factor. 

An independent contractor, unlike an employee, is obliged to perform a specific task or 
produce a specified result as opposed to doing work personally.

EMPLOYEE V INDEPENDENT CONTRACTOR

CONTROL TEST

1.  Person formed integral 
part of organization.

2.  Extent to which 
the person was 
economically dependent 
on the Company.

(State Information 
Technology Agency (Pty) 
Ltd v CCMA & Others (2008) 
29 ILJ)

REALITY TEST

The courts will 
have regard to all 
relevant factors 
which indicate the 
factual relationship 
between 
the parties.

(Denel (Pty) Ltd v 
Gerber (2005)  
26 ILJ 1256 (LAC))

DOMINANT IMPRESSION TEST

The courts will consider the 
dominant impression created 
having regard to all relevant factors 
upon examining the reality of the 
relationship between the parties.

(Uber South Africa Technology 
Services (Pty) Ltd v National Union 
of Public Service and Allied Workers 
(NUPSAW) and Others (2018)  
39 ILJ 903 (LC))

The determination for 
persons who earn above 
the threshold is subject  
to the following tests:
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EMPLOYMENT CLICK HERE  
to access CDH’s 

Employment Law 
booklet to assist 

you in navigating 
the employment 

relationship 
during the current 

economic  
uncertainty.

Our Employment practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.

Fiona Leppan is ranked as a Leading Individual in Employment in THE LEGAL 500 EMEA 2020.

Aadil Patel is recommended in Employment in THE LEGAL 500 EMEA 2020.

Gillian Lumb is recommended in Employment in THE LEGAL 500 EMEA 2020.

Hugo Pienaar is recommended in Employment in THE LEGAL 500 EMEA 2020.

Michael Yeates is recommended in Employment in THE LEGAL 500 EMEA 2020.

Jose Jorge is recommended in Employment in THE LEGAL 500 EMEA 2020.

To purchase or for more information contact OHSonlinetool@cdhlegal.com.

We have developed a bespoke eLearning product for use on your 
learning management system, that will help you strengthen your 
workplace health and safety measures and achieve your statutory 
obligations in the face of the COVID-19 pandemic.

COVID-19 WORKPLACE HEALTH AND 
SAFETY ONLINE COMPLIANCE TRAINING
Information. Education. Training.

CHAMBERS GLOBAL 2014 - 2020 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2020 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 - 2020 in Band 2: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2020 in Band 3: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2020 in Band 2: Employment.

Michael Yeates ranked by CHAMBERS GLOBAL 2020 as an up and coming employment lawyer.

https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Case-Law-Update-2019.pdf
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BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication. 
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