17 AUGUST 2020

EMPLOYMENT
ALERT

i

- —

il -W_ﬂﬂ{ﬁ I’f_f[f[ﬁ'@_ql_ Sl

-——

-----

. s - -
SLELLEIN |

B O

IN THIS ISSU

The never-ending story of ultra vires TERS Update: Vulnerable
employees and employees
affected by COVID-19

regulations and directives

In the recent judgment of Passenger Rail

Agency of South Africa v Commission for
Conciliation, Mediation and Arbitration and others
[2020] 1 BLLR 49 (LC), the Labour Court was called
upon to consider the review application issued by
PRASA seeking to review and set aside an arbitration
award in terms of which the arbitrator found,

inter alia, that fixed-term employees of PRASA were =
deemed to be employed on an indefinite basis with .
effect from 1 April 2015.

With effect from 17 August 2020, the
Unemployment Insurance Fund will resume
processing TERS applications. The TERS
directive published on 11 August 2020 makes
provision for two further applicants to apply for
TERS benefits: (i) employees who are effected
by the directives and regulations issued in
order to reduce presence in the workplace and
(i) vulnerable employees who cannot be
accommodated in the workplace.
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The said fixed-term
employees were all
employed on fixed-term
contracts with PRASA when
section 198B of the Labour
Relations Act 66 of 1995
(LRA) came into effect on

1 January 2015.
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ultra vires

In the recent judgment of Passenger Rail
Agency of South Africa v Commission for
Conciliation, Mediation and Arbitration
and others [2020] 1 BLLR 49 (LC),

the Labour Court was called upon to
consider the review application issued
by PRASA seeking to review and set aside
an arbitration award in terms of which
the arbitrator found, inter alia, that
fixed-term employees of PRASA were
deemed to be employed on an indefinite
basis with effect from 1 April 2015.

The said fixed-term employees were all
employed on fixed-term contracts with
PRASA when section 198B of the Labour
Relations Act 66 of 1995 (LRA) came into
effect on 1 January 2015. Subsequent to
the operation of s198B, the said employees
remained in the employ of PRASA and
were not required to sign new fixed-term
contracts of employment.

The unions acting on behalf of the
employees referred numerous disputes to
the CCMA, which were later consolidated
for the purposes of conciliation. Prior

to conciliation, the parties concluded

a settlement agreement which made
provision for the appointment of
fixed-term contract workers, and that the
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/RETRENCHMENT GUIDELINE /

The never-ending story of

agreement was the full and final settlement
of all disputes between parties, and any
dispute relating to the interpretation or
application of the agreement ought to be
resolved in line with the provisions of the
PRASA Bargaining Forum Constitution.
The unions then brought an application
the LC for the settlement agreement

to be made an order of court in terms

of section 158(1)(c) of the LRA, the court
granted such order.

The employees then referred two disputes
to the CCMA of their own accord,

which were subsequently consolidated.
The employees sought to be declared
permanent employees in terms of section
198B of the LRA and for the CCMA to
award backdated compensation.

The arbitrator found that the employees
were integrated into the organisation,
however PRASA never declared them
permanently employed and thus the
employees were treated differently to
others who were permanently employed.
In this regard, the CCMA found that the
employees were not members of PRASA's
provident fund and never received any
bonuses as was customary for other
permanent employees.

@D CLICK HERE for the latest thought leadership and explanation
of the legal position in relation to retrenchments, temporary

layoffs, short time and retrenchments in the context of

business rescue.
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The arbitrator found

that the employees

were integrated into the
organisation, however
PRASA never declared them
permanently employed

and thus the employees
were treated differently

to others who were
permanently employed.
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ultra vires..continued

The arbitrator found that the differential
treatment amounted to an unfair labour
practice and could even amount to
discrimination. The arbitrator also found
that the employees were deemed to

be employed for an indefinite period
with effect from 1 April 2015 in line with
section 198B(5) of the LRA which stipulates
that a fixed-term contract is deemed to
be a contract for indefinite employment
after three months in the absence of a
justifiable reason which impedes the
automatic conversion.

By way of his award, the arbitrator referred
to the remedial actions contained in
section 198B(8)(a) of the LRA and ordered
PRASA to pay the concerned employees all
unpaid bonuses and past provident fund
contributions backdated to 1 April 2015.
PRASA was also directed to ensure that
the employees were made members of its
provident fund.

The never-ending story of

PRASA took the award on review to

the Labour Court raising six grounds of
review. Three of the grounds for review
related to the issue of jurisdiction, in
terms of which PRASA contended that the
CCMA lacked jurisdiction as the parties
reached a settlement agreement. PRASA
argued that pursuant to the conclusion

of the settlement agreement any dispute
between the parties relating to the terms
of the agreement ought to have resolved
in line with the dispute resolution clause
contained therein, by way of a referral

to the relevant bargaining council.
Furthermore, PRASA contended that the
dispute ought to have been referred to the
CCMA within six months after 1 April 2015,
the date in which PRASA failed to declare
or treat the employees as permanent
employees and that the employees had
not condonation for the delayed referral.

CDH’'S COVID-19
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RRASA further contended
that arbitrator committed
an error in law by
conflating section 198B
with section 189 where
he held that any failure
by PRASA to equally treat
employees deemed to be
employed permanently
would constitute unfair
labour practice and
possibly discrimination.

CHAMBERS GLOBAL 2014 - 2020 ranked our Employment practice in Band 2: Employment.

ultra vires..continued

RRASA further contended that arbitrator
committed an error in law by conflating
section 198B with section 189 where

he held that any failure by PRASA to
equally treat employees deemed to be
employed permanently would constitute
unfair labour practice and possibly
discrimination. Lastly, PRASA contended
that the arbitrator acted ultra vires in
making the award for compensation

by ordering it to effect compensation
backdated to 1 April 2015 and addition
to that also pay the provident fund
contributions directly to employees,

as section 198B does not mention

any remedial powers which as a
commissioner has.

The court found that the arbitrator lacked
jurisdiction to hear this matter as there was
settlement agreement in place between
parties and employees were also bound

to the terms of the agreement, therefore,
this matter ought to have been resolved in
line with the dispute resolution clause of
the agreement by referring the dispute to
the relevant bargaining forum, and in any
event, the employees referred their dispute
late and no condonation was sought.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2020 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 - 2020 in Band 2: Employment.
Gillian Lumb ranked by CHAMBERS GLOBAL 2020 in Band 3: Employment.
Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2020 in Band 2: Employment.

Michael Yeates ranked by CHAMBERS GLOBAL 2020 as an up and coming employment lawyer.
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The never-ending story of

The court further held that the arbitrator
could not on the strength of section 198B,
grant substantive relief to the employees
in terms of remuneration and benefits

- in doing so he acted ultra vires and
committed an error in law as section 198B
is concerned with fixed-term contracts

of employees earning below the earning
threshold and does not apply to employees
already employed permanently as PRASA
already conceded in the settlement
agreement that the affected employees
were employed permanently.

Furthermore, the court held that the
arbitrator dealt with the matter on the basis
that he was dealing with an unfair labour
practice and in doing he committed a gross
irregularity as the matter was referred to
the CCMA and conciliated as a dispute
relating to section 198B. The court held
that if employees felt that they were treated
differently they ought to have referred an
unfair labour practice dispute, however, this
was not the case. The arbitrator therefore
lacked jurisdiction to deal with on the basis
of an unfair labour practice.

The court upheld the review application,
reviewing and setting aside the
arbitration award.

Aadil Patel, Riola Kok and
Rethabile Mochela

TOP RANKED
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On 11 August 2020, the Minister of Employment
and Labour (Minister) issued a directive on the
COVID-19 Temporary Employee/Employer Relief
Scheme (Directive). The purpose of the Directive is
to, inter alia, extend TERS benefits; provide relief to
employees who may be affected by the regulations
and directives issued by the Minister to reduce the
number of employees at the workplace and to provide
relief to employees who may be adversely affected
due to the operational requirements of their employer.

Date for
processing

9 Extension of TERS TERS. .
Applications

TERS Applications
— — —— L Mt to be processed
i s 54 5 v
17
August

0 Operation of Directive

Deemed to Commence:

Extension period:

27 N 15 Unless 01 N 1B
June August| withdrawn July August

Other categories of

employees who may o An important category of

claim from TERS employees who may now claim
Employees whose employers In terms of the Directive, the Minister has created a

are not permitted to commence new category of employees who may now claim a TERS
operations (partially or fully); benefit, these being:

Vulnerable employees whose a2, Employees whose employers are unable to
employers are unable to make %27\ make use of their services fully or partially
alternative arrangements for due to regulations published by the Minister

them to attend work; or related to the limitation of employees at

the workplace.
Employees whose employers

are unable to make use of their G: This includes employees on a shift system,
services fully or partially due to *  short time or staggered working hours.
operational requirement.

® ® O @

@ Calculation of benefits e Application
o " . . . process
w5 % Qualifying Employees to receive a benefit calculated in terms of
II/LL] section 13 (1) of the Unemployment Insurance Act 63 of 2001 (Ul Act). The TERS benefit
. ) ) o ) application process
i{ﬁ}ﬁ Notwithstanding the calculation in terms of section 13(1) of the remains the same.
S~ Ul Act, an employee will receive a benefit, which together with their
remuneration, is equivalent to R3,500 where the benefit calculated in
terms of section 13(1) of the Ul Act is less than that amount.
| RESTRICTION: an employee may only receive a TERS benefit where,
= together with their remuneration, they do not receive more than they
ordinarily would had received for working during that period.




COVID-19 WORKPLACE HEALTH AND
SAFETY ONLINE COMPLIANCE TRAINING

Information. Education. Training.

We have developed a bespoke elearning product for use on your
learning management system, that will help you strengthen your
workplace health and safety measures and achieve your statutory
obligations in the face of the COVID-19 pandemic.

To purchase or for more information contact OHSonlinetool@cdhlegal.com.
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Our Employment practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.

Fiona Leppan is ranked as a Leading Individual in Employment in THE LEGAL 500 EMEA 2020.
Aadil Patel is recommended in Employment in THE LEGAL 500 EMEA 2020.

Gillian Lumb is recommended in Employment in THE LEGAL 500 EMEA 2020.

Hugo Pienaar is recommended in Employment in THE LEGAL 500 EMEA 2020.

Michael Yeates is recommended in Employment in THE LEGAL 500 EMEA 2020.

Jose Jorge is recommended in Employment in THE LEGAL 500 EMEA 2020.
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OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel

National Practice Head
Director

T +27(0)11 562 1107

E aadil.patel@cdhlegal.com

Jose Jorge

Director

T +27(0)21 4816319

E josejorge@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Gillian Lumb

Director

T +27(0)21 4816315

E gillian.lumb@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Thabang Rapuleng

Director

T +27(0)11562 1759

E thabang.rapuleng@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Michael Yeates

Director

T +27(0)11 562 1184

E michael.yeates@cdhlegal.com

Mohsina Chenia

Executive Consultant

T +27(0)11 562 1299

E mohsina.chenia@cdhlegal.com

Faan Coetzee

Executive Consultant

T +27(0)11 562 1600

E faan.coetzee@cdhlegal.com

Avinash Govindjee

Consultant

M +27(0)83 326 5007

E avinash.govindjee@cdhlegal.com

Riola Kok

Consultant

T +27(0)11 562 1748

E riola.kok@cdhlegal.com
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Anli Bezuidenhout

Senior Associate

T +27(0)21 4816351

E anli.bezuidenhout@cdhlegal.com

Sean Jamieson

Senior Associate

T +27(0)11 562 1296

E seanjamieson@cdhlegal.com

Bheki Nhlapho

Senior Associate

T +27(0)11 562 1568

E bheki.nhlapho@cdhlegal.com

Asma Cachalia

Associate

T +27(0)11 562 1333

E asma.cachalia@cdhlegal.com

Jaden Cramer

Associate

T +27(0)11 562 1260

E jaden.cramer@cdhlegal.com

Tamsanga Mila

Associate

T +27(0)11 562 1108

E tamsanga.mila@cdhlegal.com

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPETOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com
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14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
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